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faduna. Kano. dJdos. and Makurdi. Analvsis= of the data
coliected was carrisd out by crosstabulation of the variables.

.

it wa=s Tound that two ssntencing patterns exist in

1

fizsgistrates and &rea Courts, These courts are oriented ifoward

imprisonment. imprisonment or fine sentences for properivy
| .

cffences than Tor per=son and traffic offences. Furthermore.
1

frea Couwrts imposed more custodial sentences than Magistrates

1

Courts. However . fagistrates Couris impossd more non—

custodial sentences than Area Courits. It was found that bail
was not granted o maiority of oftenders. Alsg onlvy a fTew
offenders had legal representation as comparsd to those who

|
had nons=.
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S ON SENTEMCING PROACTICES

The aim of this chapter is to examine the

thepretical perspeciives on ocriminal justice as thev

fond

reiate to sentencing practices. The chapter is

ret sxamines the

b

givided into Tive sections. the T
structural functiconalist perspective. the second is
vevoied to the soccial interaciionsliist perspective,
the third examines the labelling perspective. While
the Tourith fTocusess on Thie mayxist accounts ot

criminal justice as relate to sentencing pracitices.

he iuntention is to analilvse the Tour theoretical

fy

nerspectives and seiect one for the situdy. The fifth
wertion is devoted to reEview of T e reiated

literature on =entencing process.

.1 Structurail Functionalist Concegption of Crigminail

Justice
*Structure” refer=z to ordered arrvrangements of
components or traiits of culture. While Y“Function®

refers to the interceonnection proces=s of social iife.,

the obart the structure plavs in accounting fTor the

coherence and persistence of social whpole {Becker et

)

al 1937:240% .

~

F

The structural functionalist nerspeciive

conceives af s=ocieties

i}

s self-contained svystem

I



e
=

J‘—?

which consist oFf interiated and interdependent parts
‘"listed as gculitural helief=, Tamily orasnizativon. and
paxiitical and iegal institauations. sconomic and
Technolipoical orgsnizstions. Society i S2ED AS 2
SEYvStLEMm camﬁmaed oT different supsvysiens which
Tunction o meet The ngeds of eacihy cther . and alsoc ot

= s

the larger system. Subsysitems a&are wiewed poct in

wl

4

ation Trom fThe esntire societv. hut in terms o

Ped

W

o
their relationship with the larger system. In order

ubsvesitems have to attain the goals

’f‘
in

0 Burvive. thiese

-

for which thev are established. Hithin this view.

gtips areg vigwed as svsiems having definite

%N

B0

structure or organizaition ({Parsons 13464: 5iils 1968).

froovding o Tuncitionalist gerapective, ail
sacietiss have normative controil specifving
apnronyriate and inangrouriate bEhiaviour . ana

individuals are rewarded or punished as they conform.
or geviate Trom ithe normative rule=s. Thus the anrmss
are seen as ithe blue prinis fTor behnaviour, setting

tive

fit

Jamits within which i1wdividuals may seek alitern
ways to achiesve their goais. 5Such norms are also
hased on culfural values which are Instified by moral
standards, reasoning or aesthetic judgements. Within
this wview. 2t iz imppssible to imsgine a noymiess
sogcietv. because without norms hahaviaur would be

unpregiciable. e standard of ronduct containesd in



A
Ll

the norms give order o social relations. individuals
who conform are able to communicate easily with each
other, and conforming behaviour is predictable.
Interactien goes on smeothly i7 participants follow

on (FParsons and Shils

b

rules sppropriate to the situst
12532: Broom and Selznick 19&61).

The Tunctionaliiz=t perspective desals with Tactiors
that provide the fundamental guidelines within which
the criminal jwustice may be understood. Within this
view, crime is bound uo wiin the Tundamental
conditions of social life. and by that it is useful.
Durkheim (193331924684} notes that crime is present not
only in the majority of societies of one particular
species, BbBut in all secrcieties. There is no society
that is not conftronted with thg probiem of
criminality., Its form changes, the ackts thus
characierised are not the same every wnhere. but evervy
where, there have been men who have behaved in such
& w3y as o draw upon themselves penal repression. In
the first pilace crime is normal because a society
exempt Trom it i=s utteriy impossible. Crime consists

T that offends certain collective sentiments.

n

of an &
Thus. crime sErves both Tunctionai, that iS4

reinforcing collective sentiments. and dysfunctitional

purppses. that is threating social soclidaritv.
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Thus, where crime vxists, colliective =s=entiments
are Tleuxwibple to take on a new fTorm, and crime
sometimes heips o determine the form they will take.
Furthermore, the criminal does not seriocouszly endanger
the structure af spCciety By hiis distructive

activities. Instead, the attitude of hostility toward

[e)

the criminal nas unioues advantage of uniting ail
members of the community in the emoctional solidarity
of agression (Durkheim 1933:; 174641,

The implication of this discourse is crime is an
inevitable Ly wroduct of development. 1t cannot be
aii together prevented, though it can be kEegt in
rheck by a combinatiocn oF benevolent spcisl reform
and a ratien=sliv organized and efficient criminal
iustice svstem.

The functionali=t position asseris further that
criminal law srefTlects those social wvalues which

ftranscendg the immediat

and narvrow intereste of

1]

individusals and groups: expressing the sgeial

conscipusness of the whole societvy. The legesl norms
embodied in the criminal law are deemed o have

emerged tThrough scocial change in response to tThe

m

needs and reqguirementzs essential to the well—-hbheing of
the sntire society.
Bredemeier {19482 notes that, the funetion aof law

i= fThe orderivy resplution ot contlicts T avoid



I

disrupting prodgucitive cooperation. He argues further
that, this task handled by courts is dependent upon
three types of inputs. The Tirst, the court nesds an
analvysis of cause and effect relaticonship. That is,
the past relationship between allegsd =ct of the
cffender and the injury of the wvictim. This input
comes Trom the adoptive svstem in re=turn for an

= af the

n

immediate ocuit-put. The second. consi

standard by which fto measure the conftlicting cliaims

and the anticipated effect=z of a decisicn on the role

-

of struciture. Thi=s input comsese Trom The political

system in exchange for interpretsation of the meaning

of the abstract language of legisiaticn. The thivrd.
consists of willingness on the part of potential

igants to use the court as a confliict resocliving

Yom:
[y
r-l-

i

mechanism. This input comes Tram the natitern

mainitenance svstitem and the courit’'s immedistes put-put

Ld

termed justice (Bredemesier 1982:73-38%Y.

an

iz what i

i

in the view of the funcitionalist nperspecitive. the
aim of the criminal proceeding iz to detsrmgine
whiegthey The accused is innocent and =t1il1l belongs to
the groupn or whether he is guilty and Sﬁaulﬁ be put
under the ban of criminal ounisehment. WMithin this
WIiew, the function af courts is =e=sn as the

iggitimation of pniitical avthority interoretation of

policy goals, chanelling of roles and expecitations.



sgrialization and dispute DrocessSing {GrifTith
i981isi8y. Acroovding T Shapiro {(iF81%1,., the stasriting

ocoint in undeyr=standing the court role is triasi

prooess in wiich two iitigants a8l vepn a itudae To

resaglve their dispute. He expiains that The
tggifimacy o CcourTs is bazed on fthie "vuc:zal jogic®

o7 the trial, that isg an the conssent of The

Wl
i\
i
=
il
[u)
i
1
]
ba
e
pa |
[
~f1
i
ps
ar
.
4

Thus. a central nropiem of every organized
communiiy is how fTo snsure that it=s affairs are
conducted according to the predetftermined, and Binding
rules nof genersl appliication., and not sccording to
the arbitrary will of sSome individuals. In more

susCciTtic terms, the aroilem e to ensure that

dispuies amocng memhers of the community or between

g

3v Nt them and the state are sdiudicated smopuartially

=

-
H

he mere existencs

i

according to the law ot the l1and,

L3

o7 L rultes 1s ot spnounih to sscure Lhie rule of iawn
if they are not observed in actual practice.

Within the Tunctionalist fTormuiztions. the ruie

eties. The

fote

of law is the hallmark of democratic soc
rule of law is perceived in terms of certainty that
one is Ffree from arrest unless charged with some.
recognized crime, and that an offendesr wilil be given

a fTair trial before the court. The rule of l1aw is

sguated with eseguality before Tthe law. Hithin this



4
YiEWw. The recognition of Ffundamental rights= of
individual fTormsd an element in the rule of law. The
other elemenits are concerned with the institution and
with the procedures whereby these rights are given
effect. Alspo it is recognized that iudicial controi
cf execuiive, as distinguished Trom judicial control
of the legislature, is a central feature of the rule
af iaw. flthough the executive can build uﬁ
procedurss which mayvy protect individual rights in
certain cases aore eefficiently than the ordinary
courts. Farticular atiention is directed to the

conceotion of "fair hearing”. both with regard te the

oy

e 0

foet

circumstances in which it is demanded by the yu
iaw and to the minimum conditions of its existence
{La fave 19&62: Marsh 1F461).

According to the structural functionalis

r+

persuschtive, e maintenance v the ruie of

T

it
E

demands oF the courts a gdutwy to sEngagge in a
purposeful effort to ftrvy fto distil wprinciples of

fairness and justice Trom tThe meral, ethical and

e

nither Tundamental wvalues of the =sSocistvy. It i=s= not
suggested that expedency or the iJjudge’'= =subjective
noticns nof raghst or wrong should forea the brasis of
judicial decisions. That would itse]l¥ be a negatioan
st tEhe rule of law. which recouirss that iustice be

adminisitered according to ruaie of iaw. and not



according to esvery one’' s whims. Theoreticaily, the
iudges is a neutrtral person between the litigants. The
judge is reguired te intersrete and apoly the law
withnut Tear 2y Tavour. In this view, there is much

anxiety about Jjudicial dizscretion and =sentencingc

13

Thus, within this conceEpition, a criminal case 1is
like a sporting event, a conitest between the léw—
byreaker and the =state represeniing the interests of
the people. The magistrate or the judge is deemed fo
be the impartial umpire who appliess the rulss of the
game, using the criminal orocedure code and the penal
cpode. The magistrate or the judpge decides the winner
and losey of the game, safter which the sentence is

I

imposed on the losesr, and thics sentence iz justifTied

w

ford
s

on grounds ke deterrence. retribution,

incapacitation, reformation stc. The sentence passed
is smeen as an expressicn of zocial values that serve
to meset the ngeds of the sgoisity as a whole.,

it is against this backgraund that Tunctionalist’

sChioliars condunot their giscourne o seniEencing

opractices. Thoma {19759} notes that where two or more

(1]

nffenders are inviilved iny the same wifeEnocE or 3

serigz of offences. a proper relaticonship shouild be

sesfabliished hetweesn the =senitencss wvassegd oh gach

19
wy

cftender. 1T theiyr responsibliiity in the commission



Sb

~h

at ocTffences ang a1i aother reigvant factors are

gastinouicshable, ithe same sentence should be passed
on each offender. 8 difference in ithe degree of
sulocability, =should yvefiect in: their sentence. In
appropriate circumstances the sentsncers may dexl
with oue offender by means of individualized mrasures
{Thomas 1979:54-55).

According to the functignalist po=sition,
sentencing is & complex issues,. but harsh judges and
lenient ijudges do not account entirely for sentence

variation. Instead most judges are able to identify

variation 4in their owrn senitencing practices when

M

entencing similar gffenders (Fatridoe 2t al 1974:356~

Gococovding to Davis (1981, unchecked dudicial

P

= likely to lead to arbitrary sentencing

o

discretion

3,

nractices. Thus,., Davis has scught to show that the
checking of dizcretiﬂﬁ provides a protection against
arbitrariness. Like structuring. checking doss not
determine the amcunt of discretignary power, but

insteaed it affects the manner in which discretion is

exercised. Discretion is checked by administrative

et

and ijudicial supervision angd review of decision-
making. The discreticnary power of sentencers can be
checked, by supesrior. ftheiyr ceolleagues, iggisiators,

and reviewing courits. Davise maintains neveritheless
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rt
-
m

t discretionary paower iz an indispensable ftoecl for
the indiwvigualizastion of iustices. Without discretion.,
~igid lawus and ritles that cannot sccount for
individual circumstanceg woulid oromote initustics. A
sutficient, but noit excessive. ameunt of discretion
makews possibtle LyeEstivity in the sdministrations of
iustice. fBooprapriate boundariss oF discretionary
tustice. romever . must bre mainiained to sy re

iustice.

He contendes further that discretionary power Ccan
oe cantined By statutory enactiments and
administrative rules that establish appropriate
pboundaries. The authoritvy to consitruct and maintain
appropriate boundariss of discretionary power restis

I

with those wmho have the discretiocnary oower:
therefore, - it is jundical and criminal justice
decision—makers who define these boundaries.

in Davis (1571) views, structuring discretionary

DoWe means controlling the manner in which

gdiscrefion i=s exsrci=sed within designated boundaries.

why

Structuring discretion doeses not change the amount o

discretionary power, rather., it affects the uss of

e

screticn can be

(2]

discreticn. The wercisse =t d
structured through statutory enactiments.,

administrative rules and orders. Controlling



=8
discretionary power by structuring it resulits in the
regulstion sno clarifTication v gdecision—mesking.
Structuring discretionary poweyr brovides caonsistency
iy renuiring summsrization of
{davis 19841, 417711,

gecision—asaking

and explanation of choice (¢
have sxnosed the Tundamenial
Tuncticnalist

Tacts

in tihis section. we
insights which the structural

perspective wyrovides towards tihie anasivsis of

! The structural Functicnslists

fders ars involilved

f
in

~h

tencing praciices.
two or mors
and if their responsibilitv

12re
ievant Tactor:

e

tThat w

argrs

N

same offence.
distinguishablie., the same should be
niffendey . Tihis study wrefters ithis

cver t©The octher

in the
the cnoempission of offences ang otlhier
sentence

are
s=anks
enceng

£133
functicnalist opersocective
ddresses S

1]

=

imposed

i

T

strunctural
lrerause

neEyupeECctiy

DracTices.

Social Interactipnalist Perspeciive
spproach developed out
ot

theory

The & =
sgcial interactonalist s
social phvchola

2
= oo

(Y]

The
gic
The fundamental assumpition
in

is that participation
of sharsed svmbois.

general

it
r

o &
svmbholic interactionali=sm.
ction

why

intersa

sssian

N

f*

a function
symbolils fTor

(=)

symbolic
the exo

of
svsitem is
for the

=ocisil
on these
as

Individuals rely
of needs. valuss and supectations, well



developpment of peyvsonal identitvy. The significant
aspecits of this interaction that occcurs between the
individual and sccietv is the confirmation of status
and role. Beliefe and behaviours aporopriate Lo age,
s=ex, Class, and other =spcially imporitant positions
are acguwired threouch =symbolic participation with
individual groups {Cooley 1%90Z; Lemsrt 15351,

Cooley (1902} deals with the role of the social
structure and definitional groress in Lthe develooment
at the ssilif. He notes that sccial self is a
of iisas. drawn fTram P he cosmpunicative bife. that ihe
mind cherishes as its oun'. &ccordinc e him. a
OEr=O Tends i hscome ., o e time . his
interpretation of what athers think he is. Thus. iF
he peyroeives sreiection from nthers he i= likeslv tTo
vigw himself negativelvy. Developoing these ideas in an

1

prplanation of deviance. Lemeri {1931 masintains Lhat

[
wly
L
m
"
|,.. .
bl
i}
rd
il

ct= are severely sanctioned. they mav be

-
]
-t

AMCOT s ted sz part uf the we of the individuyal andg
the integraticon of existing roles mavy be disructed.
antd reEorgenizatinng based on a deviant role mav oopour
€Csulev 1902;: Lemerit 193531).

an additional dimen=sion of the boundary

on ot deviance is orovided by

Jr

maintaining funct
Heoroge FMead. He noted that the wvisibility of the

deviance serves to reinforce the social solidarity of



the members of sociesty by distinguishing between the

]

wirfuous e the LY SNEGresSSE0 . This molidarity

it

depends upon the activiivy of defending the scocial

ot the tnevisni

v

sy

sveatem Trom tThe LThirea Hdead 1F718:528&-
2% .

The central thesis of soccial interacticnalist
perspecitive is that it is not so much the criminsl
act as it is= s=spcistvy’=s reasacition to the act tnist

further the develoopment of criminal careers (Echrag

i974

us

FOT Y. Thus., v holding this view, this

perspective has shifted attention from the acit to the

process through which the act is defined.
Sccording to the interacticnalist perspective.

one arsa for tThe exgioration o7F the interaction

betftween law and Eehaviour concerns the iegal
trgatment of craminal defendanis. 1t is withipm this

area +that coenfrontation of legal authorities and

Yarious pyiiticsl arsd = ARl Qroups hwercome most

ot

sevident. 8t each stage of the criminal fTrizi and

a8

e ustTendants

]

SEEES

]

sentencing. i=gal authoritiss
and the otffence fTor evidence that officizl sanction
iz wmarvanted. Such evalusation ang interprsitation mav.

be guided kv the popular terectvoes of criminsality.

w

o

miterentvus=s not v iy =haps izl ic attitudes and
behaviour towsard criminals, but thevy alsoc guids the

very ohioice of indaividuaslis who areg to e wp defined
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and oprocess. Simmons {19483 notes thats

i

This selection is net random. but rather
is intiuvenced by the popular images of
deviance. Ferscns posEses=sin
characteristics associated with the
sterectvoe of a particular deviation are
more iikely To be identified and
punished {(Simmons 1985:22&).

i

Gafifman {i1i%&88B) also obsesrve=s that stgrectvypes
pecome the "means for categorizing persons and the
complement of attributes fTelt fTto b2 nsatural for
members of each of these groups., the product of which
ailow us o deal with anticipatsd oithers without
specisl attentison® {Goffman 1968:2). #Within this

2

view, the idea o

)

witat constitutes cyriminality is
deemed to e a oroduct oT wisdom amang leéai
representatives developed in their daily interacition
with offendevrs. Bt evervy stage of the iJjudicial
process Trom arrsst through Final conviction and
sentencing, the official decision—making consists of
characteristics reievant T the behaviour o7
offenders. While class or ethnic status @mavy be

relevant to these concepitions, they may not provide

sufficient information Tor those charged with
gecision in the legal process.
To Sum up, the spcial interactigonalist

LOoCES neyr

i
I’Il
f'l
|,-
%CJ
:‘:
it
&}
i

persuertive dues not address mend

se. However, it argues that in each stsge of the

znd ssntenclng, lsgal auvthinriiiss

e

ramiiad Lyria
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assess the defendant and offence for evidence that
agfficial sanction is warranted. Thi=s peErspective
perceives deviance as the infraction of zome agreed
cupon rules. It believes that deviant behaviour tends
o reduce stability and survival is dystunctional.
Nevertheleés, the assumpition that deviance is
gvsfunciticnal to graoup poals raises the guestion of
what are the group goals? In spite of this assertion.
this perspective does not tell us who decides group

goals. IT{ the category of those who are termed

fa

deviants is not uniform. then. one cannot sxpect o
Tind common Tactors of persanality to account for

their deviance Lbehaviour.

Z2.% The isbelling Percspopeciive

Lapbeslling is & general perspective on deviance

ada

thai has been applied to crime and delinguency. This

-

neErsnective assumes that pegple Tirst violate a norm

By uhance oy unexvlsined reasons. This initial act o
tdieviance. cailed primary deviation sometimes élicits
reactions from cihers. These reactions Lake the fTorm
of stereoctvyping and reijecting the dewviant.

Swigevrt and Farrelil {19761 note that Tthose
offenders who violate the iaw are treated mROre

narshly by the courits if¥ they fit the stereotvpe of

o.

& "nmormal primitive”. an image of lower class an

cther minorities whose limited education. iack of job



skills. orientation to +the yesent, possession of

o

weapons, and immaturity are thought to opredispose

F7

o

1.

e

them to vioclence {(Swigert and Farrell 1276,

Schur (1979} alsc argues that people who engage
in =soccially disapproved behaviour ave labelled as
disvalued individuals. Their status as a deviant
sometimes becomes a "masiter status”; that i=s. other
aspects of their behaviour are submerged in a social
identity as a deviant. The iabelling perspeciive
direct attention away Trom the causes of primary
deviaticon. oy rule breaking., and focuses instead on
the peacple and institutiens that have the power o
labhbei behaviogur as deviant {(Schury 1271, 127%Y. In
addition to this, Schur (19469 points out that the
proces of rule breakers vy institutions, like
prison. keeps deviantz at a distance from the rest of
=ocietvy. Deviant acts would occocuy even iT there were
no swch instituticon, but the deviant acts."nature.
distribution., =sccial meanino. and implications and

ramifications ars ignificant

ri
fed
~z

]

inTluenced By

vat

rf

erns of sgcial vresction® (Schur 1¥69:3115%.

o

The assumpticn of the labelling perspective is
that people are maiocr rcause ©oF continpuesd deviant

oe

=T

aviour and that peocple who initially vioclate norms
area TreaTed v iaw maker=s, nolice, judges.

magistrates. and octhers who have the power to aftfix
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the label deviant-

o

Garfinkel {19351 aobhserves hat one wavy the
labelling of dewviant behaviour leads tec secondarv
deviation iz fThrough the gffects of the label on the
self concept of the person who has been labelled.
Feople who violate the iaw and are arvesited by the
police and tried in court and sentenced to imprison
may have their conceptions of themseives altered andg
come to think of themselves &S criminals o
delinguents. Court appearance have been callied
status degradation ceremonises”, in which peaople
accused of wviclating tThe criminal law are recast =8

unworthy persans. fSccaording to Schraé (1974}, these

people can reiect oither pecople and bDecome hostile to

-

B

r in order to maintain their selif-esteem. Being

n

cciet

labelied criminal or delinguent in court can produce

oo

a self—-fuifTililing prophecy. =o that pecple behave in
a wavs consistent with their altitered selif-conceptis.

in cther weord=, once they are labelled criminal by

i police, courts. ang fhe prisons. people @mav

ot

continue to behave as criminals (BarTinkel L1F3&6;

frr
2]
m

Shrag 1974: Conkliin G,

Becker (1%978) also argues that to be labelisd a

criminal one need only to comwmit a8 single cocriminald

=h

his is all that the term retvers to. Yet

ri

ofTence and

the word carried a3 number of connotations specifyinn



auxiliary

the label. & man

bHreaking and thevrebvy
be a person likely

the nolice in

inve=ztigation

operate onn this

police to be likelvy

gz well., pecause hne
one

likelihood
1¥78:95—

{Becker

In summary.

pu}
i
]
!
|

short—Lomin

1

sentencing pracitices

+

wmiho vainiate the

tried in court and

think o themselves

does not =211 us

vieviation and why

rules., The

conditions under

copnoceuis, restract

relaticnships, and d

traits charactervistics

who has been
to bBreak
rounding

atter

premise.

Yrazpect for

act

iaw.

concentions of

iy

peErspnective

which

=

\~'

%

af any one bearing

convicied of house-—

iapelied criminal is presumed to

inte octher houses. Thus,

up kEnown ciffender for

a crime has been committed

:

He is considersd by the

to commit other kinds of crime

]

=

ha shiown himselT to be a person

the law". Thus. an aporebension

EXPOSES a DErsoen to the

=

el 11 be regarded a deviant

abe in erspective has T
iabeliling o =41 ti na 50

peropective toss nuil adoaress

per =e, but argues

sre arrestesd Ly

sentenced to imprison mavy have

themselves altered and come o

as criminals. This perspective

some peEople engageE Iin Drimary

other psoole break the

v iear the

=

labeliing wil alter self-

oppory tunities, ur g vocial

rive devianis into sutbcalture. It
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has net made clear when a label will be accepted bv
a 1rule bDreaker and when & deviant will reEiect 8
label.

2.4 tarxist Accpounts of Criminal Justics

This=s section gxamines marxist accounts of
criminal Justice. especialiy a= they relate to
sgnigncing practices. The ocbject is o assess LThe

ot
oy

heoretical adeguacy of the HMarxist FPersoective in
accounting Tor thie problem of sentencing uractices.

Marxiste do not address sentencing oractices per
s, but modes of production. According to them. the
state emerged when saciety became divided into
classe=s., tThat is, with the appearance of explioiters
and the exploited (ITllitakava 1978:3903-3211. For Marx

<

ano

m

rngeis, the state is "s hisztorical opheEnomenon
which contributes to the ideclogical and peolitical

coherence T a social Tormation which las detinite

roots in the social contradictions that arise from

s

commodity produoction,. but which exerts infTlusnce on

the cl

m

ss relatien {(Beine 198BZ:48).
Aimong marxist theorists, here i= an implicit

linkage between law and the coercive vioclence of the

=state, witether expressed in the rreguliation of

rwle

productive relations or in nhe direct suporession gf
dissent. Fouilantzas, among many cthers., derides anvy

=ense of ooppositiecn between law and vieclence. He
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-

argues Torcefully that the domestic agencies of state

control . thie police and thie couris. are linked i an
ascending hierarchy at tervror to the uitimate
vipience of the wsitate iFoulsnizas 1378:80%)Y., This

contrasts with the wview ©ofF FTunctionzlisi scholars

that the =stete exists To mainftain stability iy civild

e

]

occietv. Law is regarded by the latter as a body of
rules estanliished Through consensus by those who are
governed.

Contrary Tt the Tunctionalist position.,. the

marxists view is that the state is created ar

y

dominated by that cilass of society that has the opower
to enforce its will on the rest of sccietv. The state

ablished by tho=se who desire to proifsct their

i
ri‘

is =

material basis and have the power to maintain the

in

Ttate. Within This view, law in capitalist society is
seen as giving political recognition to poweriul
private interest=s. Law is sisc sgen as an apparatus
that is created to secure the interests of the
dominant ciass. The iaw provides the mechanism fTor
the vioclent coantrol of the rest of the population. In
the cour=se of class struggles. the agents of the law.
police. prosecutors. judges etc. serves as a TfTorce
for the protecition of dome=stic order. Hence the

state. and itz accompanvying law reflect and serve the



193%.

fiarxist thegorists view law as an aspect of the
super—stiructure designed to serve the interest of the
ruling class,., and in the sphere of criminal ilaw as a
coevrcive instrument oT class domination and

manpipulation. in bhoth cases there is £

A

characteristic esmphasis on the role of judicial
ideology as a leading Fform of wmystification and
legitimation of power relations in the esconomic and
poliitical swpheres; and 1tust as 1t insists upon The
ecaonomic base of capitalism and its reflection in the
nature and function oT the state. the marxist
perspective also stresses how law apd the rule of law
ave underyrmined Dy the spread of imperislism and the
gronth of capitalism {(Josscop 1980: Burlatsky 1978:).

-
H
H

2 marx®ist theory of law, conceives law as

ensi ng trom the domination of soccietvy by the ruling

i
(2]

class and the repiacement of an inpstitution of
property in the hands of the societvy by private
oroperty in the hands of a few individuals. Hithin
the marxxisit traditian, law is made by +the vruling
class and emplioved Ly it to Turiher its class
interests and to maintain its contrel over the rest
of spcietvy. In thisz =sen=se, law {and EStaste}y is the

.

hasic characteristic ot anv class=s sccigty

]

{ Theodoropoulios and AkuTT 1FE8G:



49

- 3

Hall =t 78y focus on the nature of law. the

]
fcd
[y
~{

nolice and the judicial apparatus. They argue that
these apparatuses change with different stagess in
capital accumulation and with different Torms of

=tate. This can bes seen Ly the emergence of legal
despotise during the period of aagrarian capitalism in
eighteenth century England and the rule of law in the
liberal sitats characteristic of nineteenth centurvy
industrial capitalism. They investiogated the changing
role of "palicinq" in its widest sense. in the posit-—
war British State, and argued that in response Lo a
general ocrises of authosrity, the state developed a
series of "moral panice’ culminatine in a general
crises o©of law and order. WHithin this wview, they
assumed that iegal disceourse and practices are

sterminate and that their actual implementation

i

in =3

P

determined by othet nolitical and idecliogic

i
[

discourse and practices. Thus. Haill and his

collesagues account of "mnolicing the crises®

2

successTully locates iaw within a complex ul
strategies available toc the state in its attempts to
consolidate the rule of capital in the bourgeois
democratic state (Hall et al 1978:186-2FF%Y.

Unlike the Tunctionalist scholars who believe

=

law is meutr=21 and benseficient to 213. Flarxists

rt

tha

perceive law as reflecting the interesits and wishes
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3

of the vuling groups. Thoapson {(L273) notes that:

bbaw iz ... v definiticn a2 part of the
supersitruciture adapcting itself o the

necessities af an infTrastructure 2T
oroductive Tarces and productive
relatiouns. Aas such it izg glearivy 25y

instrument of the  de Tactor ruling
ciliasss 1t bioth defines and defends these
rulers claims upon re2sources and labour

nowey — 1t savs whiat shall be wropoerty
and what shail be crime - and it
mediates clasese reiations. a2ii pof which
uwitimately contirm and censclidats

PRISTiINg Class gpower. Hdence the rulile of
iaw 4is anocither @mask Ter the rule of
cihass (Thomgson LF7S5:25%%.

L

ne marxi

ri

Within

mn

Tt perspeciive,. iaw is deemed to

g Liass—hased, gefending ihe ruling grpues mopre Lhan
the sub-groups. Thus,. the functionalist scholars’

NoTion o souality betnre the law is debunked.
Arguing similarily, Hartiem 972} pmotes that:
l.aw i=s= sn expression oT 3 e

cuitgrowth of the inherent
intersgst ochavacterastic of
is sSesidom the product o
ERCLEetY . Law is E] RS
operation o7 interests. rather than an
instrument thait Functions oputside of
particular interest. Though iaw mav
tontrol interest. it =2 in the first
piace created by interestis iHartjem
I978:45—-84%

Iin Guinnev’=s ogpinicon. law doess not represent a
Cmmprnmiseg of the diverse interest of societvy. BRNo
matiter to what extent the community may agrese with
the law, law in evervy case represents a wvwictory of
one group aover another., a wvictory born of the
cenftlict of interestg and secured by differentials in

power. Law supporis some interests at the sxpsnse of



L
e

aothers, even when these interests are those of the
maicrity. Hence law i= inherently cppressive.
Fodgorecki {(1%74) pbserves that:

The basic assumpticon of marxist theory

ot lawmw is that lecal morms wunaal iy
protect the interssts of the ruling
t.iass S £ x] supuwart e woCcial

iationships which are convenient for

with chedisence o these nnrus
roed throuwgh coercion exeried ov
the state asgpengies {Fudgpnrecki 1F78:001,

In the view of Marxist theorists, behavicur which

iz rconsidered uncesirabple hy tThe dominant intesrest

Groucs may be deftipned as appropriate D some
subgroups within the spcistv. Mhen Lthis situation
COCUrS, the enactment of 2 statute reflects =a

contTiict bheitwesn the culture of the dominant grouo
and the cultures of cne or more subordinate groups.
I thess situations this faw formalizes rultare
contlict rather than conssnsus. HSccerding to this

view., The contiict of intsre

I

fn

Te i dominant grouons
andgd subgroups is evidenced not oniy in the snactment
i stastutes bul alsc in differential enfourcement of

iaws considered important by thess
Brouns are more ltikely to we entTorued Lhan laws in

. THhus, the wviolation

r*

which they have little interes
f law by members of subgroups are sinre liksly fTo be

dealt with by iaw enforcement agencies +fThan are

viglations by membgrs of fthe dominant grouos. Witihiin

g

[

hRis wview., criminal law is an instrumsnit that the
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=tate and dominant arocups use te maintain and

—r

nerpetuste thie socia) and econgmic order (Chamibnl 3

197353 Quinney 1973} .

The eﬁpnnentg of the marxist theorists do not
percieve the criminal law as an expression of sccial
values that meet= the needs of the society as a
whole. The emphasi=s is, rather, on the ability of
particular groups to shape The legal system fto serve

their needs and safegilard their particular intevrests.

f3

. - -

fe2lliin (19462 notes:

»

The criminal law mavy be regarded as in
part a bhody of rules. which probhibit
specitic fTorms of condact and indicate
punishumments Tor viociations, The
characiter of these rvule=s. the #&ind or
tvoe T ronowiet Thiew prmdiibrad oo Lhe
nature of the sanciticon Attached to their
winiation=s, depend wpon The wvharacier
and interests oFf those groups in the
npoprliation whiich infTluence isgisiation.
In some siates these groups May comprise
Tthe maioritvy. i octhers & minority. baf

the social values which reEceive the

arxtection of the priminasl Iaw are
ultimately those which are itr=asusred by
dominant interest SQroOuNS. . i8eilin

1952:4-3) .

In the views of marxists, the criminal law is
conceivead as a oroduct Tt speciftic Torms o7
interaction among ceriain historical Forces that
acomopany the deveiésment af relations of production.
Fashunkanis {1%78)Y points out that "Criminal law is

the sphere in wbhich i=gal intercourse is moeast

severely testeg?. for it is in the arena of criminal
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iustice that the rule of law is necessariliy callsd

into guesestien. dccording te this view, criminsl law

starts out not at ail from the damsge suffevred by the
injured party, but from the viglation of the norm
gstablished by the state. He observes thats

The machinery o the ztate represents a
veEry powsrtul weapon. On thiz bhattle

field, relations deo not appear in tThe
ieast o be in fthe spirit onf Kant's

definition of law as a minimal
limitation of the freedom of the
personality indispensable to human co-
exiztence——— The norm 1= determined not
Bty the possibility of co—existence but
the domination of some Bv cther =

{FPashunkanis 1978:177).
Hay et al (1978 npote concuryringly that. the
ruling clas=s organizes its pogwer in the state. The

sanction of the siate iz force. but it is force that

i
£
0
-
Q
r

iz legitimized, however impevrfectly. Lovaltie
grow simply in complex socisties, ut are twisted.
invokred and often censcicusly created. Hay and his

colliesagues, sxplain that sightesenth century England

-

a fTree market of patronage relations. It wa

il

I

Was no

a society with a bligody penal code, an astete ruline

]

ciass wheo manipulated it to their advantage, s=chocle

L.

in thes iesspon o justice. The bhenevolence of vich men
to the poor, and all the remifications of patironoage,
were upheid by the sanction of the gsllows and the
rhetoric of the death sentence {Havy ét al 1378:&6Z2-

-

a3,
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Hithin this vierw, ihe nraivate manipulstion nf ths

%

Law DY the wealthy and oowsErTtal i=s assumed. Iy

m

sightesenth cenitury Enoland. 1T Kino., IGO0 fES .
magistrates an gentrv used private exitra—-legal
dealinnos among themselves to hend the wiasatutese and
COommOn law to their own Duroposes. ‘Hav and his
mpileapues obhserve That, "iustice” was an evocative
word, despite the fact that the constitutional
struggies of ihe Eevénteenth century Engiand bsad
neliped o estabklish the orinciples of the rule of

law: 1hat niffences shhowuid be Tixed. &g not To ke

indeterminate: that rules of esvidence should be

W
i

1= isw whipwid e

™
T}

praeful iy ghiserveds “ihiat

administered by a bench learned and honest {Hav et al

P b rd e — - %
19750 B3F-&3t.

Marxaiste denvy the contention of Functignaiist
scheolars that the rule of law ensures egual treatment
ang protection for 21l citizens in satiety. Sumner
(197%9) notes that: "the rule of 1law is not the
efTective rule a2t all" {Sumner 1?7?:26&—2?7).

a

Within the ma

"

ey
g
1]

vis=t position, the noticn of

pas
n

ruie of law 1= peErceived as houwroeois idgcliogy . 1T

argued that in evervy society there is some degree of

L
I
e

tommon regulisrity and stability That s pusaranises
iaw. Feor example. right to iive. freedom of =spesech

aud association. vright o a Yairyr Lvaill ptc. 611 these
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represent political gainms of subordinate groups in a
given society and can be made meaningful i1f these
groups are politically conscicus in societv.

With regard T cCrime, Marx cancentrated oD
purobliems oFf political ePconpmy and The relatinnships
nelween capital and iabour: conseguently he did noi
arxie mpecidically on orime. towever., ifhere are a
numoer o7 Dpassages 4L his writisags thait refer o
Ccrame and Lirimainsl tustice. FOor 2xEanule. e asseried
thalt the Tundamenital conditions of @modern bourgeogois

somisty Toaeneral. osrpodune an average amount o of

I
.
e

criwme in a given natignal -fraction of socciety.
urthermpore., fPiarx asserted That the @most worigid
sooial groups,. tThe judgess. depend on criminals for
theiy existence. marx’' s wersgpgertive on orame is one

i which a relationship beitween economic conditions

m
why

23130 the amourn © e CyAme i SEEUMEE . Hare

speacifTicaliy, crime is ofien seen to be a product of

ineguitabile economic vrelistionshin i o a Context o

why

general poverty {Tavlor et al 197%:209- 2183,

in the view of marxicsts the Tunction of crime in
sgciety 1= its contribution to temporary economic

stabilitvy in an eseconomic svystem that is inherently

1

unstabls:

Crime takes a pstrt of the supertlious
posulation of the labour market and thus

reduces competition among the labourers
- up to a certain point preventing wages



from Talling below the minimum — the
=Trugole against wLraime zabsarbs another

nart et this ﬁﬂpulatiﬂﬂ. Thus the
Cramanal Comes R &= {ayy e st thnse
patural fcounterweighits® which bring
ahouil a ocorvyect halancese and oouesn un &
whols pers;nective af us=esful
ncrumaf; S .20 LHE riminsl... oaroduces

hie wnDEP of the police and of criminsl

P

;uatzceﬂ,. {Tavigr 8t al 1978:14A7-1468Y.

However, in the wview of contemporary marxxists,
crime 3= seen &3 a moral and wpoliitical concepnt whiich
can only e understocd within tﬁe context of the
morai and political ideoliogies constituting it {Hall

{278 Thompson L975: Sumner 1982). 8cceording to

HA
il
fend
o

+

this wview. anv atitempit fto divorce ocrimes Yirom dils

nropsr Ccontext, and reframe it within a "neutral®

55 % - -

framework will merely

Tidhiective a5 srisntific

distort its reality and provide legitimation Ter the
muerative "rechnocratic reiationshie® i8hire
i239:22% .

Marxx did neot write specifically on senitencing

r’1’

practices. The genral pasition of marxists is that

the activities oT the couris.,. -} cosrocive =tate

apoarstus, are directed at the control and
=z=uppression of the “ploited massss. Mithin this

conception. the principle of the presumoption of
innocence which is popuiar in the capitalist

sacistiss has been the subiect of debate. Thus.

n

within this wvisw, variastion in sntencing opractices

Iy
“

af the cCourts may be views as delibsrate aci
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7
sentencers in the capitalist societies to protect the
interest o7 these gyroups in powsr .

For exémaie, marxist theaorists allege that
tustipe is class—based. This means that the vrich ran
manipulilate the svstem to their advantage. Within this
wiew,., Criminal lgw is noid suifonomous to 55cietyy tma
it is itself a censtruction. created by those who are

in vposition of powery . The adwinistration of jusitice

n
it}
m
]
|
w
n
[xn
m
[
p

sz a human. =Ssocial activity that i

Fro
i
b

opnstructed v varfnna legal sgents o aniterpretvs and
imnose thelir ordevr on those they seisct fTor
BrpCcess:nng. Thie courts whichh adminisier jusitice aire
perceived as ocrganisations dealing with the kinds aof
crimes most oThten and mmsf visibly enogsped in by fthe
=acially disadvantagsd group.
fiarxwists =argue that the selection of suitable
judges Tor the adiundication process has well defined
i
limits which have been imposed by uling greouss.
The offenders who are processed by the Eaurfs are
agverwh@lmingly drawn Trom the lower soccioc—economic
status. It i= argued that., it is the province of the
Courts to decide what ounishment any particular
cffender should actuallily confroni. The ijudgs has the
goticen to determine how @much of ftThe @aximum or

minimum terms an offTender will receive. or whether an

ofTfTender will ever see the inside of a priscn at alil.
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2. =&according to marxists, there is sentencing
variation an the capitalist saraieftiss hefause snome v
sucio-—sgoonom:asc status offenderz, while othier tudges
A magistrates im;nse narsh sentences on lower
snCcio—sConomilc status pffenders in orders to pmirotect
the inters=t of the ruling groups.

Havy 2t a2l {19751 notes that. in sighteenth
century England,. "most published sentences came up to
T

Gihborn’'s standards®. 2 im was to move fthe court,

to imores=s the on

s

cokers by word and gesture. to

]

fuse terror and argument into amalgam of legitimate
oower in their minds. In the court of the justice of

the pesce,. dus proceEss was not =0 much in evidence as

J

in the High Courts. Many judges convicisd eoffenders

-

on Tiimsy e2vidence. particularly when Lhev wers

ad

W’

subservient Te a local magnate. Thes bench sitires

o -

heir concern Tpor little personal wproperty. Howsver.,

i

Trom time toc time judges passed wvarving sentences Tor

certain crimes " like thetft o©of clothes which thev
proclaimed in court to be particular misfortune of
the poov.

Hav and hi=s cplleapgues ocbhserve that. the naturs
of the criminal trial in England gave esngQromous
dizcretion io men of prooperiy octher than the poor. A

poor man ' = defence was often a halting. confused
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28

i

statement. AL the lowest levelis, within the immeéiéie
gxpneriesnrce ot the wuooy . wardons werese syt o7 the
tissue of partensliism. sxpressed in the most personal
terms. Thie grest matority of petitions Tor wercy wers

writiten by the rich on behald of the poor. It was an

4

important self—ifustifiocation of the ruling groun that

aonce the poor was chastised suTficiently te protect

arpuerty. 1T was aisce the oduty f {ihe courits 1o

a4
X1}

protect socciety (Hay et al 197

The marxists contribution to the anazivsis of

criminal iustice Drocess lies in its claar
identification of its class chavacier and its origin

on the sconomic ocrganization. Thus, demaonstrating the

P

dialiectical nature of the reiaticonship Letweesn law
and =conomyY. [he marxist perspecitive also agrees that

varistion in sentencing exists. However. the marxist

political econgomsy apbroach has Tailed te examine
critically the sociail nasis of variation in
sentencing which is gensrally regarded as &

deliberate act by magistrates and iuéges to protsct

]

the interest of the ruling group i1in power. It thu

dismisses the discussion of wvariation in ssntencing

b
X

as a frutless suercise simed at refaorsing 2

[
11}
[

isgitimizing an aspgect of the capitalist =oci

order. HWe do noit share this view because in HMigeria,

z

aoffenders wrocessed through the lowsy cCcourts, coms
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from both the lower and higher sorcioc—sconomic ststus.

ha

r

the marxists

r

Chambliss {1974 notes
uolitical economy approach emphasis conflicts hetween
vested interest groups vvying for the favours of state

power through use of legasl changes. In additiocon. hie

Jts
n

argues that the marxist pelit &1 economy approach

-
k]
&

cts between those whio

"
.‘+l
b

emphasis ©the inherent oan
ruie and those who are ruled and see the criminal law

srests

i

as incorporating rules for enforcing the in
and ideclogiss oF the ruling groups {Chambliss
1974371,

The implicaticon of thi= wview Tor sentencing
process in Nigerian lower courts,. is that soecietal
confTlicts between the iower and higheyr socio-—-economic
offenders=s are car«ied over into the courts.
Con=eguentiv, magistrates and judges pass ditfTerent
sentences on aoffenderese to protect the interest of the

group in wpower vrather than to promoite the welli-being

E lLiterature Review

i"w.‘
4
£

The nehaviour studies rave considered the

ztructure of courts as well as the characteristics of

7
4

the judges who staff them. Carlen’z (1878 =s=tudy of

wh

P ondon Magistrates Courts is a good illustration o

i

research which sxamines the important of structure =
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&
well as the detendant’ = meanipnogs. She found that the
iustice which iz gproduced in fagistrates Courits

derives Trom socially coherent sccial relations=hips.

i
5
il
[
L]
oo
ot}
r
]
o
"

that, in the courts where several

judgess are involved in the decision of &2 case., the

s

nature. and timing of discussions between the |

udges

ghly relevanit to an understanding of how

P

may e h
decisions are reached. Accarding to her. even the
favout of the couri building and the judges chamber
together with the amount of administrative and legsal
research asssistance available to the iudiciavy. may
fave an inTiuence on the extent and kind oT
interaction wihiich takee ypylace between the ijudges
cutside fTormal case conference. She notes that, the
criminal trial in =8 FMagistrate' s Cuwuurt functions by

invaolving the defendant onlvy as far as his presence

and parfticipation i= necessary to the court’'s
"plausibls public performance of iustice” {(Carien
197 &:2380 .

that the lavout of thes

Hazard {184 al=soc note

#
n

court room. the places where wvarigus participsnis in

s

the proceedings are reguired o stand, the

3

identificatiocon of various actors by unifora {judges

robes or wigsl! are seen as YTar Trom insignifTicant in

this respect {Hazard 1783:23&:.

i

With regarg to Tactors vrelating to training andg
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_:’3 X
hackgrounds of ijudges Liewesllvn (1760) stresses the

L3

npuUmMeErous steading fTactors' operating on liudicial

decisicon—making in court=s: infTluences ari=sing Trom

common training and experience of iudges adherence o

Enocwn techniocues of isgal argument and isgal

anaivsis: the situation of group decisian—making.

.

where an auppeal is heard and decided hy more than one

W

1]

dJuliae s certain standard at intergrity and

il

professional skills; ceritain wide—spread expecitation

within the legal culiture of the ftime and place as to
how Jjudicisl responsibilities te be discharoed are
very imporitant.

Schubesrt {17463 argues that the assumption that

the personal attitudes and wvalues of judges are the

controlling Tactors in iudicial decisicon—-making is

seen as evidence the behaviour studies have produced.

However e points out thata the  frecuent hioh
corrgiation Taund in this research studies an
indicial attitudes and iudicial mehaviour is

unconvinecing given the loseness of the concept of

attitudes {Schuhert 1F&3:100-4Z275.
Miiper (13972} als=o observes ithat most Migerian
magistrates and tudoes are oot fryaaned, and the

choice of sentence beliong=s o the judgs’'=z= slone. Yel
hie epducation 2yt gHLerience mavy st ailxwavs =)

entireivy zapopropriate in helping him o make his
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sentencing decision. Hhether hne bDe a High Court

T

Tudone,. magis=trate oy wmember oFT cusiomary oy Are
Courkt. He mavy bBe =stiiled in sifting ewvidence and

a Tair

snsuring that the wrocsdursl reguivrempents To

trial are ocbserved. It may even be as it Hhas happened

I The northern sftaies. whiersg  a RErEon Car Lres

appainted directiy to the magistracy uoon
qualification without any PrEVIGUS proTessional

pJ

P72:534-35}.

'.54.

experience {FMilner

bMhat bDehaviourists have done herese is to ass

m
-
o

ot
n
m
=

es are merely polit

ri

that Jjudages and magistera
SCtors. discharging governmental decision—-mating

Tunciicons and are subiect to pressures and

constraints, not gusiitastiveliy different Trom those

sexisting in gther branches of governments.,
Gffence Atiribuites

WMith regarrd CTD Tactors related oTfence
attributes,., greater interest has been shown in the

seripusness o7 effence. Sellin and Wolfgang (1F484)

examined a group of iudges, collsge students. and

poliice men at the ifniversity of FPennsvivania. and

asked them to rate "seriocusness" of wvaricus aoffences
on an eleven—point rating scale. Thev Tound
consziderable agreement an the ranking af

*gseriguseness”® of crimes. However, their study wmacs

cized an the ground that their sample was

e
i

cr it
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ative. Hosi =t ai {1274} zlszse ocotained

v
5
i
m
"
rr

esen

i

simrlay yresuwlt wiith 2 more reoresentative samplie. He

-

showed those guestioned & list aof 140 offences, and

to rate "serigusness

23

asikted them i3fF pach uffence Trom

L% L ascending ocrder of gravitv. He Tound =

=stantisl degree of consensus an ranking of e

Hil

xd

crimes and there was comparetively 1iifttle wariastion

A o yeEsoonse amnbng cifferent racial . oooppnationsl o zid

el

=duycrational groups. he resesarchers naeited thats:

I'm askino the resogonidsnis o vrete vrames
e edid f3ot specifv what wWas
funericusnesz’, i nl AR W asi
respgondents what thevy meant by thei
ratinos. iipvipusiy . responsgents iaparited
some meaning o the term. & meaning
shared sufficientiv by npthers Lo vroduce
high degree o cConcensius. The nporms
riefining how =seripus wvaripus criminaid
acts are considered to be. are guite
wibdsly distributed Smong rlacks and
whites, males and fTemales. high and loww
mpCcin—economic levels and among ievels

-

aft sducational attrainment (Rosi et sl

5 s e e e e
1974 FEI-ZET Y.

%

OTffender St iribuies

-

in terms oFf offender atiributes influencing

z

yevigwed fTwentvy

o

sentencaing nwraniices. Hagasn 13197
nrevious studiss bthait had Tound associations betwesn
METEoNna i atitributes of the mifenders | anud final
disoositions. The puroeose ofF his research was Lo
gxamine the reiastionsihio among ags, SBx, ©a83cse ang
soocin-economic status of offenders and sentence. He

Toung that =M, race, angd spocip-pconnpmic =tatus
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proouced the same low percentage of accuracy and that

B

efendant’' s =sex plaved negligibie role in

[u
ri
e
i

the

o

determination of =sentesnce (Hagan 1i974:35371.
Freen (19411 also in a situdy of 1,437 cases

sentenced in Fhiladesfia Ly sighiteen 1udoes. Toungd

that the isygal facitors such as the pricr criminati

L

reocnraog=s and vecommendations to the ocpourt accocounnied

the variation apoparent Trom simple

wly

for most o
cumparation. Using a prediction messure and combining
these Tactors to ciassitv the convicted as T
gxpEcted sentensces, g concliuded That as casezs move
Trom extrme graviity or mildness. judicial =tandards
tend 1t becows isss stabiige andg sentencing refliects

1:67-5%1. To

g

the individuality o7 the judge (Green 19

Hi
G
b
i
n
2
i}
5
it
[m}
i
o

Thie SERTRIT LN NFDOESS. this
inptroduciicon of caoncepit ofFf inpdividuality ef the
indges anniix analvsis i i wroliiem mavy  dmyp:lyv A
retrzat from systitematic and Bbiectivelinvestigatiaﬂ
it The yvesims of =ubisctivity and xvrrationsiiiw

nto iniustice.

[

resulting

Case procescsing Attvibutes

Mith regard to case processing attributes, some
researchers have found that the variation in
sentences cCcan e accounited fTor Dy the processes of

crobaticon. For example, discriminatory Tacitors that

wh

affect =sentencinc procese can L2 intvroduced wvia a
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probation officer’'= recommendation to the indaoe.

»

&1 Ffound significant relaticonshic

'-.,,.l

Carter =t a1 ({19
hetween tThe probation officer’ s recommendation and
the judge’'s disposition to oprobation in a United
States Federal district court. Other examination of

this Tactor showed that the probation officer =2 cacse

an offender ' =

B

ipad and =subkiscitive perocspiicons o

demeanor and probable success on prebation indivrectly

atfect mentencing outcome throuah the ocfficer ' s

™~

recanmendations {(Carter et al 1%2746: Hsagan 12735,

Alschuler {1F78) has found that narsher nenalties

are imposed upcn those defendants whe go an trial a=

N

compared toc those entering guiity pleas. Hosett 2t al

n

5

{iF75) al=z=a note that the use of the prosecutor’' =

discretion in determining the chiarge coniributes to
different dispositicon in =sentences (Alschuler 19783
Hosett et a1 197&%Y.

Coles { L9%00) cbh=serves that the MNMigerian

n,

Fiagistrates i{ourts Irizi= are as drsawatic aszs their

m

. LI

Meshtern souniternarits. but the dramatization af the
Migerian lowey Courts wruacgedinogs 1ies mainly o
=taying of "degradation ceremaoniess” in which guiit is
nfitey luncalised antd polire wversinps nof reality is)

wnheid in a rituai of laughter: caoeseracion and sbuse.

arhed

o
3

In a dramatic display o7 itudiciasl mizscondact

in

1

by disregaryd Tor the oprinciples of duae process of
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law. the reugh treatment of Nigerian working class

2

HeftTendants is grolarned by

e

2. Taut thiat XNl '

e

vdedendants lacgk political channels threough «hich

fisanoiroval of inupgioial misonrduei oy tTihis
marginalised sgctors ST the populace can be

challenged ang curitasied. e arogues That, "polilzxtival

accountabiliiv® ip vrespect oF the judiciary implies

i

thiat ipdges and magistrstes e subiiect to some Torm
o non—government ciwvil rights surveillance anu
shoulild he npuestioconed on points of approusci- He
conciades that unless and until Nigerian magistraies

32

fdy

Tic

“
]

deterred by puilic poll

bl

1 presseres indicating
tiisapproval. they will centinue to perpetuate in such

1

rwile rhrtoric and drams. &1 ddenicoy of itu=stice
which pDroducss class domination in the Migerian

socisty {Cnlie 12F0:317-310GY.

-

2.8 Susmmary
in this chapter. we have analv=zsed various

theocretical persgpectives ocn sentencing opractices.

Hornever . this study prefers the structuvral
functicnalist persoective over the social

interactionaiist. the labeslling. and the marxi=st
ones. The structural functionalist dis=cusses

sentencing pracitices and arguses that sentenci

A
i
i
0
w

camplex issue,., but harsh judges and lenient jud

0
m
it
(]
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vof account entirely fTfor sentence variation. Every

»f

magislrate and judor exevuises discreftion and thereghy

rights of citizens. The rale of law reguires that
discretion he rvestrained but it is in ke aresea of

discretion that the practices arpd attitudes of the

mentencers affect sentencing pnractices.

On the ane hand., social interactionalist
peragective Toouses T35y the fgnal DRSS . This

nersnective nercelves deviance Bbehaviour a5 the

intraction 27 sumeg anreed upm ruales. (6 oarcouss that

(ag

it i=ms pot so much the criminal act as L i

1]

sgciety ' s

o~
wrn
o

e aciy 1

Bl

reactipgn oot

3

r

18t Turtheyr the deveiopmesnt of

itv . SBociety creates deviance by making those

[}

CrLMmAaa
ruales wmhiose voiolataion consitituls tlevianue usbhaviowr .

fin the other. labelling perspective, Tocuses on

The peopie ang institutions that have power Tu Jahel

it Lo

oy

hehaviouwr as deviant. This perspeciive argues t
e labelled a criminal. onne nesds oniv o commit &

singie oriminail offtence. The police. in rounding un

Lnown nfTender:s For investigation atigr a wrime has

hesan commiibhted ocperate on this oremise. Peaople who

vindtate the mriminal law and arrested Ly Lhe asnplice.

"

tried in court and =mentenced

2

te imprison mavy have

-~
b

s

FEN

4

conoentions wui themeselves altered any oowes B0
think aof themselives as criminsls.

The mar 3ist persopective coes ot sddress
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sentencing practices oper

n

2, but TfTocusess on wider
s=ocial Torces which mould the society. This
perspective =Z=ees the criminal justice orocess as a -
confiict betwesn the ruling group and under—
privileged Crouns. it is argued within this
perzpscitive that criminal laws are alwavs enforced in
Tavour T the ruling grouvws. Thus,., ruling groups ave
petter knowledge of the laws and how te ewvade ihem
without necessarily getiting Entangied in the judicial
net. This perspective argues that the rulipg giroups
that appoint the enforcesrs of these laws can sasily
manipulate them to their favaur. Conseguently.

7

membeys of the ruling groueos rarely Tind the

[

rowWay
inta the <criminal courts. However. there might be
cccesional rehearsals whereby fthe vruling grouss are

processed in these courts. It is argued that through

s

s=uch occasional cersbrated and publicised cases. the

under—priviiegsed groups are made to have Taith in the
criminal laws, that after alil. evervone s egual

.

hefare the i1aw and ®

ri

tyreated in courits.

wa
e
Pt
ol
1
m
s
W
[l
et
Y

.0 Ciosel reiliated to tThi=s, 1= the isswue of the

fid
n

X}

n

ccio—scaonomic status of offenders in the capitalist

w

spoisty like=e Higeria. it seem=z= fto me that this
emphasi=s represents an uncritical applicstion of the
marxi=st pevrspective. This ungritical application of

this perspective may he seen in unguestioned



Fo
aassumntion that cftenders processed throuwgh the lower
cropurte din tThe capartalisil soriety Like Migepris. copme
Trom the iower socip—sgconomic status. "Thus.

indicating that the juwudicial prorecs is a8 mechani Sm

2

by which the dominant class regulate and control the
hehaviounuryr of subordinate classes.

in additien tc this. it has been argued by the

vtiass—nased. Vhis means Lhiat

3
i
g
n
;-11
in
ri
ik
ﬁ‘
z
m
ﬁ-
[ )
!
it
Wl

2

e rich can manipualate the criminal justice svstiem
Te thesry sdvantacge. & popr pifendesr s more likely fu
he convicted of a crime than an egualily ouilty
gfTendesr of opreater wmeaus. for seEampulie. whsan  Lhse
nuhlic ofvicial - corooration executive commiis a
merinus Crime i gfflice. e can e nrsventied Trom
doing i1t again By remeving him Trom his positicon of

NoWEer . The wuoor wifTender R contrast iack=s iLhe

cpnortunity o cemmii vioclatieon =such as this. 7 he

s
bard

commiis a ssrious offences. it is liuelvy 1o e with a
vriite or pisteol. and he will have toc go teo prisoan
hecause that bhappens to he Thie nuiy bnown way of
keeping weapons out of his hands.

Apart Trom this, we have reviewed the literature
on sentencing process. We have noted that magistrates
ang iudges are subiect to pressurses and resiraints.

Conseuusntly. judicial standards tend to become less

©

sfabhie and sentencing rEFl irrationaiity and

i
n
v
n



iniustice.
in the next chapter. we  will Toocus on the
methodoclicgy adopted to examine the sentencing

patierns and praciices in loweyr courits.

-
b
{1
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b
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CHAFPTER TWO

The term "vruling group? is used in this study o

embrace politicians, those engaged ifn the
asdministration of government pplicies.,
especially at the upper lewvel, owners of the

means ofF production. since thev are fhiighivy

connected with the former and cccasionally

= is

rolied intoc one. The term "ruling group

x

nretered te "Elite” or "ruling class which has
generated much debate. Faor more detailed

discussion of the issue, see Manghezi, L3



The &aim ©of +this chapieyr i=s to describé and
explain the metheds emploved to collect and analvse
the data on =ssnitencing opatisvrns and sractices in
Migerian lower courts. The reliability and wvaliditv
of the Tindingzs of any research =study depesnd to =

large extent on the method empoloved in cellecting and

ot

anslvsing the reievant datsa. in his study. we
collected data on the passed criminal cases which
were processed in the Magistrates and frea Court=s. It

iz possible that some convicited offenders might lie

about their age. marital ststus,., occupatiocon. and

i

heisr educaticnal attainment. Howewver. cther

available infTormation extracted from official records

i

remain wvalid Tor the period of he research studvy.

The aspectzs covered in this chapter inciude the

8

pepulation of situdvy. lacation of =study, sampling

procedure. method of data . presentation an

o
interpretatian, variables=s. field nroblems and
iimitations.
T.2 Population of Study

in this study, the nopulation compri 3

sSES [x3)

ve been tried and Tound

“J
0
n
)
[
I
1
-}
£,
"R
“
[
0.
o
m
[t
"
E
D
|

gulilty of crimipnal offences like propertv.

kY

Erson.
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c in HMigerian lower courts. Al=so included

l'" N

and traftv

iy Tihe population are magisirstes and itudges Trom

ri'

The icocation ot this study i= northern Migeria.

m
[tn]
it}
n ]
{w]

raphical region whicix is made up of 11

1

n
ri
1
rt

BS. Although the topic ¢of this =studvy suggest

0
i

a2 nation-widse coverage,., the consideration of research

economy rendeyrs a geographicsl srestriction rational.

b}

The limited time and fTinance at the disposal of the
researcher did not aliow ths study to extend to the

southern

!
rt
bl
r-‘-
m
m
Q
h
=
b
[in]
M
"5
e
m

Kaduna. ¥Kano. Jo0s. and Makurdi towns have besn

rt

selected FfToar his study out of manvy other=s in the

.

norihern s=tate

wh

n

=]

3
o+

Migeria. Eaduns anc Kano represe
a different cultural area Trom Jos and Makurdi and 1t

wmas necessary o affect both. ieside

]
i}

- the

diversification of econcmic, political. and social
activitie=s in these towns give the cowrts ilocated in
them much of the charactér which is tvpical of the
ipwer courits in northern Migeria.

.

Within the four towns. attention was Tocused on

v

fagistrates and Area courts. These courts were

selecited because they are courise of fTirst instance,
that i=. tLhey are courits oF priginal ijurisdictiocn
where sost of the criminal cases begin before appeal



=

iz madese ta highsr courits. These courts alsoc have

iurisdiction to trvy a wide range of criminal cascses
inciuding assawli,., house—-breaking. receiving-stolen
—properity,., theit. and traffic aoffences. which are

nof interest to thiis studv.

n

3.4 SBampling Procedure

In the four research centres: kKaduna, kanc., Jos.

{1}

ang Makurdi. Magistrates ang frea Donrts wers

selected by going through the list of theses courts in

recards keeping. A toital oFf twentvy Tour PMagisitrates

Courts and Tourteen &Srea Dourt were osurnosively
selected on this basis.

8 total pf 800 criminal cases were then selecitsd
from the criminal records books aor files. fTrom the

Magistrates and Area courts. in

e

he HMagistrates
Courts in each research centre. ane hundred criminal
casgs WeErg purposively selescied by going through the

minute boeok=s., guarterly returns. court files. and

.
w

by

Fir nformation Report crnt the Tive offences:s

|

az=sunit,., houss—bresking. receiving-sitoclen—nrooperty.

thett, and traffic. Alsoc those cases seiscted were

the pnes considered to we the hest in fevrms pf recordg



-4
g

kesping.

In the Arsa Courits in each research centre, one

k]

hundred criminal cases were purposively selected by

[}

going thyrough the minute books,., guarterly returns.
and First Infoermation Report on the five affences:
sssault,. house—-bresking, receiQing—giaien—praperty?
theft and traffic. These offence categories were

szlected in both Magistrates and Area Courts because

they are common offences which are often reported o

frd
-

t owe

.

g Migerias Folic Force,., and are tyiable in the

o
s
"8
iy
n
m
it}
m
m

courts. See Table F.1 below for distriby on G

in each researvch ceEntre.

vable 3.1: Distribution of Cases in Each hResearch Centre

4 1 ] 5

g Research Centre % Magictrates i Area I Total i
i Courts H Courts § £
i H j H
H ] R 3
H M § i 7 ¢
H ! i
i i 3

H - i . 3 P —_ ]

i kano i 10D 300 pELRLE 5

3

i i H

i . _ ] . - - i

i Waduna 100 : 300 200 i

]

"‘ s

1 1 i

¢ Jos H T00 24 ¢ 200 b

3 3

: ; !

H - - - ! PR —_—

i Makurdi 100 i 100 20

i ¥

1

H _ N . -

i Total § AO0 L3Rl § 800

3 ¥

§ H

&8s shown in Table F.1i. regardless of the tvype of

t

offence. 100 criminal caseses were =sliecied on the Tive

affences in each research centre in the HMagistrat

H.
r#
e
i
rt
pute
D
“
u]
-t
-
k=]
"
A
u
-
n
A
1]
i
n

and Grea Courts. 1 thouoh

were large encugh and selescited the besst that had fair
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variables.

it was discpovered during the cpur=se of the
research that not all the information on the
sentencing patterns and practices in pigerian lower

courts could be obtained Trom court records. It was

therefore necessary o use self—administered

rt

guestionnaires o supplement informaticon from

official documents. Conseguently. sgif-zdministered

-
=t

Lo

juestionnaires were distributed to magicstrates and

[

judges in the same research centres as shown in Table

i - < - - } ) H . H
E' Research Csnire Magistrates g Aresa ! Total g
H Cour ts { Courts | i
i £
. 4
? ; M M M s
i 1 H
Kano 0 4 14 |
i
i
Kaduns & 7 i3
do= H 3 i &
!
Makurdi = ! z 5
{
- } -
fotal i 24 14 =8
L]
£

A= table F.Z2 shows , the largest number of

s

respondents come Trom Kane Magistrate' s Lourts. and
the smallest number of respondents come from Jos Ares

Courits.

L/
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Z.2 FMethod of Data Collection a2nd Snalveis

The data coiiesction fTor the =tudy fToock placs
betwesn PMav and December 1988. Two methods of data
colliection ave used in this study: documentary =source

-

and self-administered guestionnaire=s. The first mode

11
e+

ny

oF data cpopliscticn is documentary source like o

recorde:r: minute books: Tirst Informaticn Eeporit. Case

~

files and.  guariterly returns ¥ criminal case=s Trom

the HMagistrates and Area LCouris. The reasans Toar

m
W
S
s
)
ot
|

10 these courts records was o coplilect

oo
2
=}
]
5

~-mation on the sentencing patterns and practices

. . - :

1i2iy di=zpositiocn of

e

digerian lower courts in T

he =sescond mode ofT data collsction is= se2lfT-—

m
o
]
m
L
r
a
Q
r
)
]
b
e

administered guestiacnnaires which wer

]

intormstion Trom iudges and magistrates. Sl t-—

[

administered guesticonnaires were used bhecause sccess

I..ia

des .

ot

H-
a
@

agistrate=s and judoes is very difficuli. Bes

[

self-administered guestionnaires have the advantage
of being cheaper and oguicker fTo administer than
interviews. In this study ., the qmeétisnnairez were
gdistyvibuted by the researchey himself ancd hi=s two

‘rezsarch assistants to a sample of 38 magistrates and

i

m

judges. Th researcher was at hand to esxpiain any

gdoub

rt

the magisitrates o the judge had. and also to

ES
H

snsure Tthem of conftidentiality. hen the



- a

gusstionnaires were l1eft oy the respondents to

caomplete. and were picked up latey by the ressarcher.

wly

The self—administered gugsstionnaire i= more

appropriate in dealing with esspecially sensitive

t

is=ues if they offer complete anovymity . The
respondents, might be reluctant te report
controversial or devisnt stiitudes in a Tace—to—Tace
interview., but might do so more willingly in responcse
to an anonvmous self—administered guesticnnaire.

Toe overceme the problem of Icaw return rate

i
1]
o
1]
8
1]
paed
[9F)
-
i}
1
mn
1l
n
bt
iy
t
m
0.

with cusstiocnnaires, I develiocped
& device to make the return of guestionnaires ssasier

for tThose respgondenits. This was done throuch tThs

self-—addressed and stamped envelopes for

1]

mailiing the guestionnaires to the researcher as sSoon

!

as thev completed them. On the wholsz the resulit was

gd most o¥ the

ri

encouracing. hecauses I colisc

gussticnnaires were delivered to the sample

respondents.

oy

in additipn to documesentary spources angd sel

administered guesticnnaire=s. the criminal procedure

EN

in the HNo

g
r
-

tates of N

£
.1-

ern

m

"

geria and the Fenal Code
were studied. The purposs was to understand the
powers of Magistrates and Area Couri judpopes undss

these codes. The codes are lengthy and elsbhorate. and

are written in 1sgal jarcon. The codes were sSstudiesd
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helg us measure variation beituween =a2ge of offenders
and sewverity i sentence.

Sex: It is essential to determeine whether sex is an
important determinant oT sentencing imppossd on
affenders.

Maritsl Status: it is ussful to know 1if¥ maritsi

=tatue pf offsnders is an imporitant determinant of

=entencing passed on ocffenders.

™

Emplovyment Staius: it i= necessary to knpow the

relationshipo between esmplovment status of offendesrs
and tvope of offences.

Educatiaonal Sttainmenti: The purpose of examining

geducational attainment is to know whether this factar
affects the severity of sentences.
Earning: WHWe want to kngow the relaticnship Detuwesn

e
o

= of offender=s and the tvpe of o

il

]

-

b

[%H
o]
is]

o

encea

i

L}

t

I

n ssary to kpnow the relaticnshinp

[
m
n
)

Sccupatiaon:

between occupation of offenders and tvpe of ocffences.
Concepnts: Tvpes of disposition used.
Disposition in this study inciuwdes imprisonmeEnt,

bound over for gocd behaviour. compensaiticn. caning,

disci

i

rged and acguitted.

| 2!

Impriscnment: t iz necessarvy te know how many

offender=s were sentenced tpo imprisonment in the Aresa

Courts as compared to the Magistrates Ccocurit=. This
wiil helip us to measure sentencing patterns in the



(=

use of disposition methods relative o type  of

]

-
affences.

Bound Over Tpy gogd beshaviours: It iz usetul to Enow

how many offenders that were bound over for aood

s

-

behaviour 1in the Arss Courts as compsred to §

i

Magistrates Egourts. This will help us to measuyrs

=entencing patiernzs reliastive o tvwee of sentence and

Compen=sation: It is essentis to deteyrmine thes number

n]

of offenders who were given compensaticn in  Area

Courts as campared tfto Magistrates Courts. This will

s

elp u

I

to measure ssnitencing pattern in this use of

o

fots

spos

[=1

tign methods relative to tvype of sentence an
tvpe of courits.

Canino: it i= necessary to know the number of
foeﬁders who were =sentenced to caning in ihe-érea

Courts as compared to HMagistrates Courts. This

H =

b

e=sential to messure sentencing patitesrn in relation

te tvpe of =entence and type of courts: Type of

il

zentenc and tvps of pffences.

Discharged and dcuultted: It is u

n
(=]
i

vy

i o know how

=3
=

many offenders were discharged and acgulitied in the

fAvea fpuris a=s compared to the Fsgistrates Courits.

h

-t
a
e
i
b
fred
[=]
|
m
pod

T

us to measure sentencing patisesn in

the use of dispositionn methods reiative to ivee of

ri

sgntence and type of courts: tvpe of sentence and
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this. we want to Find ocut whether these wpersonsi
attributes influence them in passing sentences.

2 Ansivsis

w
rt

2.7 Techniguss of D

The most important portion of the sesearch
grocess i= the analysis of data and the development
ST generalised understanding about the spociz=l

phenomena under study. In thi=s study,, data on the 800

criminal cases sxamined in Nigey 1an lower couris wersg

coded ., and the coded information was Ted inio
compuier Trom whiclh we obisined comunliative, and

il

bsclute frecuencies, value of central tendencies and
meassures of ass=pciation provide us with Lhe extent of

relation=shio betwesn  dependent and independent

-
L.

vairiables. The=se variables mer s cros=—tabuiated

il

through the computer o see the relaticnship betwesn
them.

We Qzed chi—-=sguayre in this study to measuve the
relationshipo between dependent and independent
variables. The wse of chi—-sguare valuss at .43 level

i

1)}

taken 2= the level of =significance at which the
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e
not availablie. The first reascn was that folliowing
I
the creation of Katsins Btate in L1387, those

magistrates who were ftransferred Trom Kaduna State to

rECOoras.

r-i
i
o
]
i
n
r
it
1
1]
ﬁ
w
("
m
L.
W]
Fj
]
]
#
i
2
wly
m
ot
w
i}
]

could not be locatsd. In order tp overcomes Thi

problem,., I selected more cases in the couris where

o

ete hvan octlhiers.

Jort

FECOQrgs wErE mOore Como

Anocther problem encountered in this study wmas

that of pgopr record ¢

P23

een

bl
bd

153
')

Thie svsteEm of recorgd
Leeping in the Maglistrates and Hrea Courts is
appasiing. Foyr sxample, in the Chiled Magistrates Court
in sach resesarch Centre. the archive is suppased-ta
contaipn minunte biopoks, court Files, case gisraiss, and
guarterliy returns of criminal cases. Hmwever; some of

these court records wers npt slwavs savsailabl

o
f]
4

in the frea Court in each research csgntre. ths

m

archive i=s =suppossd to contain minute boogit=s,. and
guariterly . returns oF criminal cases. Howeves. the
=vitem of recorging and keesping of couri records i=s

not better than that of the magistrates courits. Far

suamoplis, in =ome  Aresa s Copuris one case @mavy e

registered in different volumes of minute books which
are wnnot aryrvyanged in any order. A= & result, &
researcher can hardly find the dates on which suach

cases have een vregisitersed, adigurned or disgomed of.



) a2

returns of criminal cases to their hiead offices.

These guarterly returns contain the details of

ol
m
]

and 1length of sentences of impprisonment wassed on

N
[

convicted gffender=s. They alec include information on
the sopcial background of ofifenders and the

disposition used. Howewver. the gproblem of the

]
)]

gquarterly returns remain their accuracy ., becauses thevy

L

sre prepared by court cleriks who  hawve limited

Some of the court clerks have neo proper Eraining.
Neverthelisss, they oCccupny very amooriant position in

the hierarchy of authority within the courts. Bince

=t
o
i}
[+
=
n
m
=
(W)
i
o
a
undy
wi

12 dudiciary in the ninsteenth

centurv. the oosition of curt clerk has becomes an

!

intTiventisl mnE in sdministration o f tustice,
zospecially in Migerian lower courts. Thelyr privileged
wposition i shsping the cowrse of tvials in the lowsr

m
i
T

n]

%

1]

()

n]

wdy

[}

ot

v

e |

n

o

P

]

i

hail swppiicaticns and the ad!

cases. 1o the ocffenders. on the cther bhand. the court

et
m
"

cigrk iz the svyvmbol of court order. The court

dictates to the offender. what ithevy are supescizd ¢

W]



do in courts {Adewoye 1R72; AfTigho 1972; Cole 1290:%.
Irn this study, 1 developesed a svysiem o©of rross

checking the informstion given on convicied offenders
fzv going thyough @minute Lpooks,., court Tiles, csse

diaries and guarierly returns in the HMagistrakes

'

rmatic oy sach nftTender .

W]

fgurits befors recovrding in T

In the f8resas Cou

5

t=s I unsesd the same meithed by going
through the sinuite boeoks and gusrisrly returns of

3]

I

I cases in arder to correct any ocbhvicus

| =Y

crim
Brrors.

Bnotheyr probisem sncountesred in this sivdy was

that of access toc macistrates and iudge=s. This
problem wacs ve2n o moye difficulit when the courts wers

in ses=s

in

ign. In mo=st ressarch centre=, I was told by

the courit perscnel te wait oy coms ack latsy .
Although these npersonel rank much helow the

magistrates and judges who dominate the couwrits. their
position aftfaords them the cpoortunity of denving the
researcheyr access to certain imuoritznt information.

The octher problem was that most aof the research

centres hsd o Tacilitiss fTor photoocoping. I hiad te
take notes whenever I came across materials that were

relevant Tor this study. In both Hagistrsates and Ares
Courts., I was not allowed o take the court records

out of the court or office yoom.
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f#t the tims of writing thi=s the=si=s pMNorthern

in this study. we iimit pur gdizcu=ssion of

traffic aoffence o dangereous driving which

S
n

punishable by a tere of imprisonment or Tine or

The ocbhisect of the first informsstion Report is to
giwve the courts a complete picture aof - the

Circumsiances. When an offender i= brought

he o read the information as =t oot by the

Migeria Police Force to the offendsr in crder to

M
4

intTorme nhimsShesr at  ti gaviie=t oppooritunity of
the allsgcations which are made sgainst the
offender .

In contigency tables in this situdy. two aeasurss

ocf associaticns: the chi-sguare and cramers” W

are uysed to fTind out whether fThe relasticonship
between two or more variables is statistically
significant or not.

Cramer'= scors Twvoe of A=zscciaticon

O, T Vervy high sssocistion



. 13 Mioderate positive ssscocistion
D.10-.2% imw Fonsitive assocciation

.01~ 0% Megligible positive assaciation
), ) Mo associstion

+ ., 7 VWery high positive assocciaticn
+,.00-57F Suhstantial positive assgciation

+ . EF0—-49 Moderate positive association
+ L, i0—-2 i-owm positive assgoociation

+ 31 -09 Megligible positive associatien

- W0 Mo asspcistion

—-023i-07 | Megligible negative assccistion
- 1029 P ow negative association

— . 33-49 Moderate negative association
- 30567 Substantial negsaitive associstion
—-. 70 gor lower a wvery strong negative sssociation
Court =taTTf tvpically incliudes a numbeyr of
clerks, attendants. secretaries,. typists. and of
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in England on Januasyy L1F00. Law and snuity are to be
administered concurrently and. incase of conftlict,
sguity i= o prevaii.

Frigr to the =snactmesnt of the Mative Courts

rdinance 41914, ihe Native focuris in the ZScuthern

Provinces were presided over by EBurocoean District
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nass the desth sentences. Undeyr fthe HMHative {Dourt

Ordinance of 17218, grade 47 courts were provided
with Tuiil tudgicisal powRers to =] sexsrcissed in
accordance witi pMative law and custom. The grade "B
courts  were it esxgrocise indicial ComErs in 213

criminal cases punishable by two vears imprisconment.

were restricited fto claims not exceeding £idg, and

imgrisanment of lss=s than 12 monihos.

t

courts were resitricted te a2 priscon term of X months

In addition tc thi=,. limits were placed = the

porter of HMative courts to impese humans punishmssnts

on offenders by providing powers o pass ssniences by

statute. Undesesyr the Mative ECourts Ordinance No.S o

=5

1918 {as amended in 1%922Y considersable changess were

introduced in these courts in the narthern and

Aliali with or withouit native assistants formed an

zali Cpprt. In the south. a singlis native ijudgs. 2

W

Court. In 19253, dOrdinance No.ll provided +that n
flikali Court which +tried homicide cases must neot

sentence onffenders=s but should transmit records of
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Edict is deempsd o ke void.
In 1248, 211 ithe Hative Courits in the HNorthern
States of HNigeria wers abolished. HNew courits wmere

established under A&rsa Courts Edict Mo.l12 of 1947.

This Edict provides that *An Area Court shall
administer the MNative law and custom prewvailing in
the area of juri=sdiction of the court oy binding

hetween the partiss. Howsver, the provisiocn of the
Area Courts Edict i= not siwavs obhserved. For

example, in the case of Obi fOsuagwy VYercus Deminic

n Alkali

e

Soldier. Dominic Soldier., the plaintkiff
Court, sued 0O0bi UOsuagwu fTor the wvalue of & box of
clothing which he had entrusted fto him for safe
Leeping. Both parties were Ibo from'ﬂkigwe residing
in EKEaduna., The Alkali Court trisd the case using
moslem law in fTavour of Dominic Soldieser. 0ObBi Osuagwu
appealed te the High Court. The High Court of appeal
quashed the judgemsnt of the Alkali Court and ordered

a retrial in the interest aof justice {(Aie 1973:30-

Iin the FfTour research centres studied: Eano,
Faduna,; JdJos, and HMakurdi, HMagistrates Courts are
esitablished in accordance wiith thse provisions of the
Pernal Code and the Criminal Procedure fode. and desal
=plely with criminal matters. in terms of

tion. the PFMagistrates Courts are organized

organiz
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fohs

from the lowsst to the highest courts. They are

divided into grades: Chief Magistrate, Senior

1.

Miagistrate, Magistrates grades I1;11 and III.The Chief

Magistrate of sach state may divide the state into

b

magisterial districts and distinguish by name each
magisterial district. The criminal jurisdiction of
sach magistrate corresponds with its grade of court.

The ﬁrea Courts in tha four research . centres
studied; Kano, Kaduna, Jos; and Makurdi; are divided
into drades, Upper Aresa Court, Area Court grades I
I1 and III. The criminsl jurisdiction of each Arsa
Court correspands with its grade of court and applies
to Africans generally and foreigners who consent to
its jurisdiction. CLonsegquentliy, the Area Courts ére
enjoined to apply mative law and custom either of the
locality where both parties belong teo the custam af
that locslity, or that binding between the partiss
where they have different customs.

In ESSENCE, the British celonialists met
sncieties which had their own essential machinery Tor
maintenance of iaw and order. However, when the

British caolonialists toock over Nigeria they preserved

some aspect

n

of the indigenous customary courits. By
reason of this deliberate policy the position now is
that HMigevria i= governed by two systems of lower

courtss: the recsived English court {Flagistrates
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criminald

cazmes wers included (See Tablg 4.1).
Table £4.1: Sglected Cases Studied in Magistrate Courits
flagistrate The Type of Offences
Couris
Perzon Theft Houze breaking |Eesc. Bioleni Traffic [Tial

B o M % M ES M = # 4 M
Kano 20(20.03 1 206{20.0) 18{18.&3 20(20.07 Z2{22.0v] 100
Kaduna i8{18.0)}| 20{20.0; 20{20.0} FE{E22.0} 20(256.011 160
dos Z0(20.0)1 20(20.0) 22{20.0) i8(18.0} 20{20.0)] 100
fakurdi Z2{22.0)1 20{20.07 20{20.0} 20{20.01 ig{26.0)] 100
Jotal g0 (20) 80 {24} 80 (20} 80 {240} 280 (20} 400

Froperty

OFffences

60%
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victims to contact the police. Besides. bouse-—
hresiings. receiving stolen—oproperiy is alsc a common
tvpe of property crime. It is interesting. to note

that receiving-—stoien—properity a&alsec accounts Tor =

FPerson ofisnce constitutes 2 total oT Z0.0

perocent of crimes in the Magistrates Courits. Person

1]
Il
e
v
nl
r
W
o
%
Jots

pifences normaily do not mporisonment

sentences. Howusver, theses ocffences are taken

ri
fa
3
]
]
-
m
=
L]
1
et
=
“%
r
[
4
rt
-y
m

s=2ripusiy when the vic

offenders. ocr when an offender iz hostile to the

WMith vregard to traffic ocffences, Table 4.1 shows
That selizcited traffic aoffence constitutss a ftotal of

Z20.0 percent of criminal cases brought to Magistrates

'..vl

Courts. This volums simould be sgen in the conitext ofF

n
m
fome
o
e
-
m

Migerizn development whereby a sudden increa

o

it was observed during the dasta coliescition that

tratftic cffences are maore likel-y fo be trie

0.

summariiy without adiournment=s than snv tvpe of

cffences. Furthermore. in traftfic acffences. the

..,.
aa
[N

geria Folice Force sre reauired o obtain
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L

information on post-mortem medical reporits Tor ithe
courts, and inspection reports from the vehicles
inspection officer, or advice fYrom the state counsesel
as whether or not to try aoffenders standing trisal fTor
causing death by dangerious driving.

in the Magistrates Courts surveyed; all the
infarmaticn collected on the criminal Ccases =@sre
ohtained Trom the court records. These courts records
contained First Information Reports, which were
compiled by the Nigeria Folice Farce on each offender
befores being deliveresed to the PFagistrates Courts.

In the frea Courts, four hundred {400} criminsl
casss were exXxiracted froem the criminal record of
affenders on persan,; proeperty, and traffic aoffences.
it was found that prﬁperty aoffences fTorm the highesst
gcroportiocn of the criminal cases collected {S=e Table
4.2).

Table 4.2: Selected Cases Studied in Area Louris

Area The Type of Offences
Courts .
FPerson Thetft House breaking {[Hec. Stolen‘ Traffic {Tial
b % M N MO i % M
fano 22{22.031 18{1i8.0} 20{20.0} 20(20.07 20{20.031 100
Kaduna ZO(20.0) ] 22{22.6) i2¢1i8.0) 20(20.47 220,021 109
dos i8(18.0)1 20(Z0.0) 22022.0) 20{20.0) 20(20.4) ] 160
|
{Bakurdi E0i20.03 ] 20(20.07 20(ED.0) 20{20.0} Z0(20.071 100
Total a0 (oY { 80 (20) a0 (20) &6 (207) 8¢ (2079 { 400

§
Froperiy offences A0



Tablie 4.2 gives the distributipn of the Tive

offences collected between the Area Courts. The most
striking point in Table 4.2 i= that masiority of

“h

aoffences tried through the Hrea Courts are propertivy

offences. B ind

)]

=ides Table 4.2 provides us with the i

of cffences that are processed dailyvy throuah the Ares

Courts.
Iin Area Courts sampled, =21l the information

collescted on the criminal cases were cbtained fTrom

the rcourt records. These cCcourts records contained

First Information RBeports which were compiled by the

ender bpeforese being

wh
oy

geria Folice Fprce on each of

...‘
=
pa

delivered to the Area Courts.
in thi=s secition. it was TFTound that wropsriy

nffences have the highse

n

t percentages of offenders in

Magistrate=s and Area Court=s. It was obssrved during

many oEpois Tend tc engage in oroperity crimes.
Conssquently. the law weighits properity offences more

sgripcu=siyv than other ftyvpezs of offences.
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purpose is t€ reliate them o the data presented on
oatterns of cases freatsd in ﬁigerian fower courts.
Thess incliude soe. sthnicity angd occupation =T
aoffenders.

The examination of the EBG0 criminal case= of
cffenders showed that offenders bestween the ages of

525 were involived in propeviy offences more than

[

Tences. The detzils of the ressarch

~h

any tvype af o

ablise 4.3: The Relationship Betwesen finpe of Uifenders and Tvne of

. — - . - 1 3

0 tvpe of offences : !

: i

; i - i - . P - 3 e, )

i i Fer=on ; Frooeyty : iratTic { Total %

i i % i i % 3 %o S i

1 - H ] H

¢ s i i

i 3 3 3 3 1

1B=low 18 vears! IE{3Z0.0} 1 328,00 PORZIZI.00E A04 0

i i ; i §

i = [ 4 i - . I T :

1ig - 25 H FoiiF .00 i 288{58,.0 HH{37 .0V 8% i
3

E i :

i 1 . - 3 e H

| Z6+ SE{L7 .00 i ABO(STF .0} FE{Z4.0Y)  3E05 1

3 i 3 1

: | H H i

3 i . - i e 3 - ¥

iTotal IHGI20 .00 i ABOIAG O P is0{=0. DY) Boo |

3 i i

H : i : i :

In Tables 4.3, where age of aoffenders and tvope of

offences was crossitabulated, it wnas Tound that

majiority [(&54.90 percent! of offenders betwsen Tthe age

aof 18 and 23 vears were mostly invoived in propesvy iy
acffences. The research findings in Table 4.3 show
that oproperty offences are treated more ssericusiv

than persen and trafTTic offences examined in Migerian

he sexplanation Tor the high
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ri

properiy opffences than Tarmers, aritisans and opther

professional grouns.

To sum up, it was found in this =ssction of the
study that nroperty aoffences form thes largest
proporvtion of criminal cases treated by Magistrates
and Area Courts. Apart from thst, the typical
offendser for properity offences is bestwesen 18 and 235
YEANS ., unemplﬂyed, Haussa Fulani by Vethnic
identification.

4.5 Bummary and Conclusion

n
-1»
Q
i
3
1l
f
ot

In this chapter. we sxamined the hi

background to the =emercen

i

= of ipwer courts in
Nigeria. 3Second, we analvsed the pattern of cases
treated in Migerian lower cburts, and reslated the
socio—-dempographic characteristics of offenders to the
emerging pattern.

When the British colonissd. Migsria theyldecidsd
to preserve some aspects of the pre—-colonial legal
order. Conseguently, Migeriaz 4is governed by two
svystems of courts: the received English courts
{tlagistrates Courtsl,; and the Customary Courts {(Area
Courtsl. Thus, the current cperation of these caurtg
has created duality of standard as tg what is
accepitable and unacceptable in different communities
in Migeria.

Regarding the analvsis of pattern of cases
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Treated in Migevyisn lower courts. it was found thst
praperity ocffences form maiority of cases ifreated by

the Fagisirate=s and Area Courts. The findings of this
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tresear o Tindinges on propey iy offences. For sxamplie.

dagcosh (1278 found that where sconomic power and

reESOurceEs aye distributed uneguail

economic ¥ s
viglations aof the propertvy codes are more likely to

e punishesed than other offences. Alsoc cloward =t

i}
fuo

-y
ot

F70) noted that the dominance cof propesrity ocffences
shouid not be viewsd wWwiith misgivings in a society
where differentisal apportuniity prevails,., where the

Tew people who are privileged will sxploi

rn‘n
r
oI
M
[w}
v
in]
-8

majorityv. Boc. theose wheo are under privilesged in an

ri

attempt toc have = aste of the national cake, taks to

either robberv,., thefti or unrofiarvy.

Adevemi (1770 Found that in Fiftv—two criminatl
cases sampled Trom an adult cgurt 280.0 percent Qf
imprisonment sentences were Tor properiy offences.
flso. Milpner {1972 Tound that imprisonment is
heavily used fTor EtE:iing and a=ssocisted offences,

cresumably con the basis that these are the offences.
which hawves caused so much conceyn in recent vears andg

are desali severely with ithe intention of deterrvrin

offenders.
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divided intoc three secticns. The firsi, sxamines the
"modes of disposition in Magistrate= and Grsa LUouris

The secend,., is devoted to differential treatment of

convicted offenders of varvang spcial statu=s. and the
thirg., focuses on s==lescted sccio-—demographic
characteristics st cTfenders in reliation to
sentencing.
S.1 Tveoe of Courts sand Disposition

in this =Ttugy . dispositiocn is defined 2=

sentencing cutcome given by a court at the conclusio

|

of the tyrial. The rationsa

it
1}

2 Tor passing imporispnment

Ul

sentences on convicted offenders lie in the

i

]

ac
that such ocfifenders are deemed to constitute a threat

2 %

o

to both prapecty and life which nece

at thevy

shouid e kept bshind

ing

ars Tor specific periocd of
his study examined the Trecusncy with which
senitences of imsmprisconment were passed con cffenders
hus. where tvpe of sentences and tvoe of courts were
crasstabulated,., the major mode of disposition used in

1 v s o=
= T
=2 N 1

rt
P

fiagistrates Couritse was d

"
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Howewver .
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e

in the &reas Courts, the maior mode of disposition S

a
e
il

"imgrisonment or fine®., The detzils of the research

findings are given ip Tablile 5.1 below.

Table 5.1z The Relationship Beitwsesn Tvpes of Eentences
and Tvope of Courts

Tvpes of Sentence Type of Lourts

frea Magistrate  {Total

M A B %

Imprizsonment { 37 {14,217 RE=] {751} 2?3
Imprisonment or 150 {37 .43 77 {19.23 227
Tine
pMon—Custodial & ({156.5) 24 {50} AN
Discharged /Acguitted|{i27 {31.81) 263 {53.2) ASHS
Total L0 {100 .0 400 {100.0) 800

Dhi-asguare = S3,4158 (df = Z) Bignificant at 08

In Table S.1, where type of ssnience and type of
courts were crosstabulated., 1t was found that the
majiocr mode of dispositicon ussed in Area Courts was

n

*imprisonment ofr Ffinpe®. This modes of disposition

- —p
i
4

accounted for E7.4 percent of the cases in Area,
Courts. Inm Magi=strate Courts the major mode of

disposition 1s Ydischarged/acguitted”. The statistics

show that the relatipnship between tvpees of sentences

]

nd type of courts i

n
mn
[
fin]
-
-
~ly
l—l
(3]
]
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C
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L
fot
m
-
]
frent
n
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g
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]

1

ramer s V indicates a positive asspococistion.
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Explarnations that may be given for the modes of

LR}

[nde

disposition in Arsa and HFMagistrates Courts are:

=

irst, in fFiagistraties Courts legal practitionsrs may

appear on bhehalf of offenders. Howesver. in Ares

=

s

Court=s no lega

oed
T
b 3
i}
!
rt
ta
i
[
]
a
M
“1
m
11
1]
m
m
“5
m
[

n beh=al¥ of any
party. Conseguently. this may lead to different modes

of dis=positicon of criminal cases in the two courts

In Area Courts more offenders are sentenced fo
*imprisonmeent pr Tins® for a3il offence=s than in the

Magistrates Courts. The detsils of these findings sre
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Type of
Sentences Person Property Traffic Total

as

farea Magistrstes Area flagistrates| Area Mapistrsates
B % ™ o y4

- 0

L]
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L]
s
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mprisonment# 0 {03 i\ {01} 70454y 20 (8

o
®
o~
]
i
ot
£
]
I
]
ot
~{1
[y}

]
mpriccocnment ! 45(87.7y 23 {25.2) BE{EEA Ty B4 (2Z2.5Y 121 (25.0Y 2 0§ Z2.5% 227
o Tinme i
E
i i
k)
Non—LDustodial I 13{31&.7 b 10} AG{ A5y 24 {(1i0.01} 157 {is5.3Yy O HERD 0
i
i
i
t

ST sy v ) I -t T —_ — % Z = e ! — .
LDicschargeds Z0{25.58)Y &0 (74,3} ! SO{IZ.2) 141 {5F.0 %2; ({33.8 &0 {75.ia E g8 |
. I 3
Scoguitted | § i
i
Total FE {100 Bi (100 2431 {100y Z3F {100y BD (100} S {100} aon |
g : |

1 5 1

Chi—=sguars = Chi—-=guare = Chi—-sguars = i

A41.568(8T=218ign.st 03 [32.42 {dF=315ign.at D5i40.34 (8ST=3) Sign.at 03

Crammer's V = .51 Crammer ' s ¥ = .23 Crammer'= ¥V = .30

f Ipprizsconment without option of fine.



In Table b
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of sentsnce is

craosstabulated with the tvpe of offence, it was found

that 34.% percent of offendsr=s in Grea Courits were
zentenced to Yimprisconment or fTins® for property
offences, while 22,0 percent of cffenders wers
sentenced to “imprigunmsnt or fing® in the

flagistrates Court=s. 8imilarliy, while 15.4 percent of

offenders were sentenced ta "imprisonment® for

property offences in the Ares Courts, those sentenced

to "imprisconment” for the same offences in
fMagistrates Courts wers only 2.4 percent. The
statistics =s=how that the relationship betsween tvpoe

of sentences and type of offences is significant at
- 05 level. The Cramer ' = 4 indicates positive

association.

Furthermore, it was fTound that properiy offsnces
received more ssntences oFf "imbrisanment or fims" in
the Area Courts than in the Magistrates Courts. While
nErson goffencss received more spnisnces of

"imprisonment or fine® in the &res Courts than in the

n

Magistrates Courts. This means that Ares Courits gave

mors impriscnment seniences than Magistrates Courits.

o

Thus, on the asis of the research findings in
Tablse 5.2, there iz esvidence to support the Tirst

hvpothesis of this study that there is & relationship

betreen type of courts and types of sentence.
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ABrea Courts sregardless of the tvpe of offence.
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Tahle D5.3: The Reistionship Betwesn Lenogth of imprisonment
gnd Tvpe of Courts
i . - - o : H
{ Length of Tvpe of fouris i
I ImprisonmeEnt i
3 3
i i
; i ! . s o]
i i Ares § Magistrats 29131%
3
i M % i M % Mo
3 1 H
— 3
L ; s — Y 4 H 3 i - ~ 1
i - & monihs 265 157.00 | i4 {E5.0% 44 i
3 -1 i :'l
i7 — 12 months i7 {3100 F {23,010 i 26 §
3
; s :
iZ — 48 mponiihs ; 7 {3500 iz {30,100 } 19 |
i i 3
i ;
¥ i
F9+ months=s i S {9.0% =] {312,010 10 4
3
i
]
Total oE {200 .00 40 {30000 F5
H 3 3
H i i £
Chi-sgusre = {(cif = 27 Sidgnificant at .08
Cramsyr s W o= 0,25
. In Tabkleg 5.3, where isngth of imprizsconment and’

tyvpe of Courts were crosstabulated, it was found that

47 .0 percent of cffenders were sentenced o
imprisonment for =& pericd of 1-5 months in the Ares
Courts as compared to 325.0 percent of offenders in
the Magistrates Courts. . Hhile [CLEE Y nercent of
offenders werg sentenced to imprisonment of 13-48

months duraticn in the Magicsitrates Courits as compared
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o 1Z.0 percent of those who were sentenced fto the

=ame duration in the Area Couris. The statistics show
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The examinaticon of the wuse of non—custadial
sentences in Migerian lower courts shows that more

Tfendesyr

x|

n

are given non—custodial sentences in the

el

"}

Magistrates Courts than 1in ithe f&Ares Uourts. The
details of the findings are given in Table 5.4.
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s=ituatiocon. For esexampliese,. take the reported case of =
cripole whe committed 2 criminal breach of trust in

respect of S&506,000 sntrustsd to him by the Benus

]

State Bovernment. He was fTound guilty by the cour

x
[
4]

and s=entenced to = vears impyriscnment. and
disability not withstanding. the court grdered that

he be given twelive stroke=s of the canes in addition Epo

With regard to Tine., it was TFTound tThat 10,0
neErcent af offenders were aiven non—custodial
sgntences of Tinese inn the Arsa Courts 8= comparsd to

.7 pevrcent of offender=s in the PMagistrates Courts.

The reaspns Qgiven Tor impo=Eing fines are Tirst
affenders status, deterrence. and collection of
revenue. Althouoh it i= not the main chisctive of the

n

tate to envich itself as a result of an offender’'s
crime. thers is no doubt that ' the fine 1is an
imoortant source of revenue for the state. However,
the research Tindings in Table 5.4 4indicate that
fines are least uszed in Nigerian lower courts.

in addition to this. majority {(Fi.6 percent) of

offenders were discharged/acguitted in

r
-
m

Magistrate=s LCourts =&a= comparvred to &£&6.0 percent of

those offenders who were dischar

10l

n the

%2

edfacguitted

fArea Courts. The reacson Tor the variation between the

]

the

-
i
i
o
la
m
1]

courts may bz due to the emphasis o fagis
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Table S53.7. it can be seen that in ths Aresa
Courts 49.4 percent of offender=s were sentenced to 1-

iz months imprisonment for nerson offences as

affenders were sentenced to imprizonmsnt for 13

months and above Tor properiy offences. Hhile in the

Furthermore. in Magistrates Courits, 77.8 percent
af ocffenders were sentencad to i-12 months

imprisonment Tor IfIraffic offenceEs, while in Ares
Courts £82.1 percent of aoffenders were sentenced to

i-12 months imoriscnment for the samese offence=s. The

significance of these resesarch findings i=s  that
Magistrates Courts imposed shorte:r impri=sonment

in thi=s ssection. it was found thst morse ocffendeErs
are sentenced to "impriscnment sentencss” for all

g¥ffences in Ares LCDpurits than in Magistrstess Couris.

Furthermore. moare offenders were sentenced to non-—

measures liks: fTipe ocniv. bound overy. compensstion.

caning,., and oprobation are seldaom used by either of
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will aprpear in courit o defend charges sg=inst hiim o
heyr. The iamportance of balil i=s to guarantse the

appesarance at court procesding=s. The resrit of being

granted Bail is that the aoffender will be
conditiconaliy relsassed ununtil Ehe tims of trizl.

However . some magisirates and ijudges are reluctant to

release sucspeciec offenders committed o trizl. Also

accused of similar crimes. For example. fTixing high

Bbail to prevent reliease may exwplain why BEOG bsil ds=

rs s
T

set in & given case instead of HEIGD, but i1t doess not

explain why a magilistrate or a judge will set HIO bxil
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Fernal Code mayvy be classified into three categoriss:

{al Capitsl offences

.
ot

Mon—capital offences

{a:l Capitzl offences: Ssctiogn IF4L (1Y aof the

Sriminsl oprocegdures Code provides That peErscn
accused af an offence punicshable with death

2iiall not b reissssd on bail.
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cffence punishable with a term of imprisonoment

exceeding three vears are not ordinarily
entitled to bail but if¥ they apply for ift,. their
application cpould bLbe considesred on its merit.

WMhether bail ise granted or not is determined

with refersnce to the principiss Iaid down in
sectiocn 41 {2y 17} —{ct aof the Criminsl
Dy oCEgure Code. in additiocn to these. the
character of the offender and his official and

social standing ss well as his iikelihood to

ahn

appear fTor trial sre to be considered.

Bzilable Offences. These are offences
punishabls with imprisconmen for not more than
three vears with or without fine, opor an ocffence

punishable anly with Tine. The rule here is t

T

=t

bail shounld be granted if conditions set out

]
-
il

met. These are: first, the accused persconh must

be willing to give =such security as may be sesn
to be sufficient to the court and the Police
station. Second., there =should be no reasons
which in the apinicn of the pelice officer or

the court are capakble of oreijudicing the

investigation of the case ar leading tc the



[
1]
b

-

o]
i)
Ru]

i
ord

]
ot
i

o
]

all

'™
[T

ut

4l
i

ul

]

B
i

4

1:

-
H

ipved o

upenp

L

]

=on

x3=3 o

10

e

i}
AL

T

pd
[
I
be
Ch

]

£

i
i

mn



el [
o] E iy
o T

s gz ] it
l o Td EEA u
b Y JtH = o " LF e

b e M et o L
b o K oo LY M
Re] vl LY s N1

|

aped )

Iy n f

okt 7 1] I3

Y] g [+ w0

S Ypaes” n n

o} fe ol 2]

o~ o X [ el ofel

1] ot el ] Iboni e

E2 b s

(] U W

| i 1. o s, e CTUED

red £ v o D’ el

al b - " u AUl

g Y 0. il e 0 [F o

1Ll o] ~i «{1 Y w1
ot S L) ||

[ fre R
i
I~ 1 LA wee 1)

oo e Iy )
™ =
AN 1]
. o
T o
]| W
Wt el
[N g
= el
b i
- i &
L _.m
Cr

n
]

I
i fi} Tl S
& ] ]

i o 1 o e
b 0o [u} LL vl
el ol el B i

2 o & [ i
Lo 11 i b




In Tablise S.10, where emplovment status of
pffenders was cCrosstabulated with granting of Lail,
it HAS found that maiority {&6F .0 cercentd} af

unemploved offenders were not granted bail in oersocn

offence. However ., 1.0 cercent of unemploved

offenders wers granied bail in traffic offences. In
addition to this. 33.0 percent cof esploved offenders

were granted bail in wproperiy offences. Similariv,

4

[

77.0 percent of emploved cffenders were granted bhai

lzvel Tor column A7 indicates negative associstiocn.

In this section. we analvsed emplovment status of
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found that maicrity of uneaploved offenders rere not

granted k=il in DErSon . and arounesrty offences.

Tner

However . more emploved cffenders were granted bail in

properitvy,., and tratfic oftences than ithose offenders
not granted bail in the =same offences. Hzuglly.

unemplioved offenders do not have vehicies and are

“h
&N

Ie=ss 1likely tTo be involwed in fraf c offence=s. The

" . = o -

vyeason Tor this aspparsnt differenc
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persone involved in traffic agffences were wives and
ciirildren of those fTamiliss who have vehiicies. Thus.
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152
intention was not to abelish =211 the inaigenaus
customary ceourts but to preserve some as much as
possible. Consseguesently., to date Migerians are
gaverned By & dua§ sy=tem=z of courits, the received
English Courts {magistrates LCourts) and indigenous
Customary Courts {Area Courts): Thus, it i= not

surprising that ins=pite. of the presence of the

nglish courts in Migerisa customary courts

im

re:éived
remain a popular instrument for the adiudication of
disputes in Migerian lower courts.

In additiuﬁ to the historicsal backoround of

he patiern of

ot

Migerian lower courits we ansalvssed

i

cases studied in the=s=s courtsz. It was found that
praperty affenﬁas form the largest praoporition of
criminal cases adjuﬁicated by the fMagistrates and
Ares Courts. .It was observed that the high

erce

o
|

tages of property offenpces i=s connected with

N

the n

M

reasing demand Tor material articlsse TfTor
consumption. s & result, many peapie are tempteﬁ to
steal articles. Although most crimes are found in
urbén are:sg property crimes cut across both the
rural and urban areas.

In terms of persen offence, it wa=s FTound that.
persan offence alsoc constitutes a high percentage of
crime commitited in HMigerian lower courts. Although

this tvpse of offence is mnot regarded as = ous

m
I}

e
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crime sXxcegt when the victim ﬁf DEyr SO
bhadly hurtit by the offenders

With regard to traffic offences, it was Tound
that the volume of traftfic aoffence in the Magistrates

and éarea Courtz was similar to that of the person

s

offence. The high percentage of traffic offencs

should neot be =surprising, considering the level of

Mi

gerian development whevrsby a sudden increase in
wvehicles has taken place with corresponding rise in

the number of accidenté. It was observed that traffic
offences are more likel v to b= trised summarily than
property and cerson affe == in Higerian lower
courts.

Chaptiter five Exaﬁines the patternz of disposition
and =entencing snd fTinds that there is a difference
in the sentencing pattern and practices of Arsza and
Magistrates Courts. Arsa Courts imposed more
imprisonment sentences than the Magistrates Courts.
However , Magistrates Court diEChargEdfaCQLl tted more
offenders brought for trial than the Area Courts.
Gpart from that, property offenders recegived more
imprisponment, impri=conment or Tine than person. and

cratfTic gffences in both courts. It was found that

i

there i= no significant relaticnship beitween ameount

of Tine and social status of offendsesrs., &8lsoc thers 3

il

2

no evidence to supporit the argumsnt that offenders
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is1
Howsver., it may be argued that Magistrates Courts
discharged/acguitted mors offendesrs bhrought for terial
than the farea Lourts. Iﬁ addition o this, there is

a difference in disposition in leng
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oassed on particular offences within Magistrates and
frea Courts on the cne hand. and an the othesr bestwessn

Magistrates a2nd Area Courts.

Eecommendations

fod

5.

HBased on the ressarch findings in this study. 1t

. 3
1S O

)]

2=irable to recommend soms short term measgres
aimed at ilmproving ssntencing patitern and pracitices
in Nigerian lower couris. It was found that one of

the maior preblem facing convicted offenders is

'-1-'

fqe

varying 4imprisonmsnt sentences meted to 4dif: nt

iy
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-

]

aoffenders who commit the same offence. In order to
improve the ssnigncing practices in Nigerian lower
caurts, it is recommendesd that the Migerian
legislisturse shpuld Dass = law pstablishing a
zentencing commission to bring together mag-istrates
and judges for the puirpose of promoting UﬂlTDleT“ in
sentencing procedure=z. The purpose of the =entencing
commission is to sensitize magi;tratea and judgs=s to
the issuess involved in the Eenﬁencing process, and
the biasss that affect s=ssntencing practicég. Iﬁ

addition to this it is recosmended that a ssntencing
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Do wvou agree with the statement that reduction
in sentencing disparity means that offender with

similar criminal histories will receive =imilar

z=entences?

{a} fgreg ——— -
{h1l Disagreg ———————————— - —— —
{c) Don't knpw —————— e e e e e e

Do wvou agree that judges sentencing offenders
always refTlect the tvypes of community in which

they serve?

{a) AgQreg ———— - e e
(b} Bisasagreg ———m—mmr - e e e e e e
i} Pon’'t kEnow ———————————————— e ——— —— —— ————

Do vou agree that oane of the factors that
contributes to sentencing disparity in Nigerian

Lower Courts is lack of sentencing guidelines?

{a) Agreg ———-— oo
(b} Disagree ——————————————— """ — —
{c? Don 't know —— - —————-— -~

Do vou agree that the uncharted discretionary
leewmay. which sentencing judges now ENIOY

cantributes . to sentencing disparity?

{b} Disagrge ——(—— -~ — —

(c} Don"t know - ——m————=——-————-——— e
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SECTION F: Sgociagl Class and Sentencing Disparity
In vour apinicn. what class af convicted
npffenders =z=hould bs treated lenienitliy?

i i 3 hie

Do vou think it would be de=sirablese iF it

affences in Nigerian criminal law are arraigned

{ct Don't know ——————————————————
Give reasons ——— = e
Do You sgres with the suggestion that in

nEcessary to have recard to the financial

circumstances of the offender?

{a; AQrEs — s s e e e

= fissgrees ——m—— "o — —

{ct Pon't knopw ———————— - —
GFive rsasons — oo T oo oo m oo

O vou agree with the suggestion that in

impo=sing Tines on convicited offender=s. it is

nEcessary o consider the magnitude of the
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