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ABSTRACT 

T~is study examines the problem of sentencing patterns 

and pr··actices ir1 r~~iger·ian lowet- coLtrt.:.. Sentencir1g is defined 
I 
I 
I as 
I 

formalized the cotJrts impose 

sancti~ns on those offenders found criminally liable either 
I 
I 
I 

th:t·oLlg~': an ad,nis::.ion of guilt ot- through adiudication~ 

Pa t.teq'·;=. in this study r·efet·s 1::0 any coher-ent and consistent 

sentencino philosophy which guide magistrates and judges in 
! -
I 

senten~ing passed for similar offences. 
I 

Fp,· the µu,-pose of this study, ~~e have e}:amined foLn-
' 
I 

theore~ical perspectives: the structural functionalist~ the 
I 
I 

:-ocia 11 interactiona list~ 
I 
I 

the labelling~ and the mar::-si!=:.t 

~ier·~spe
1

1cti;.r·es as tt-ie:/ r·elate to seriter,cir,g practices= The 

I 
strLictLit·a.1 functionalist pe~spective which addresses the 

i=-=-Ue=-i of sentencing p(·actices was adonted. 

'"'r-o Fes·!s ~· ~, 'I the ::. trL, ctL1 ra 1 r , • "l .. ~ 

TL\11Ct:.1Dna.i..1.!::-1:. 

• I • f comp.LE;-: natLn·e o 
I 

I 
Niger~an socie-r.v. 

I 

Iin an 
I 

j 

to find out the problem of 

Thi::. stt.1dy 

the 

=-entencing 

pattenns and practices in Nigerian lo~·Jet- courts; eight hurn:.fred 

crjmi~al cases were extracted fr·om the records of offenders in 
I 

t • ,""~ I ..;, _.;.. ·--.4- .,,..... ne . 1ag _._ => ,_ t "" ... e=-
1 

and An?a Courts in TOLW cer,tr-e:.; 
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Kadun~. Kano. Jos, and Makurdi. Analysis of the data 

collected t-\llas carried out by crosstabulation of the variables~ 

It v-Jas found that t\.'JO sentencing patterns e}dst in 

I 

Magistrates and Area Courts• Thes,e courts are oriented toward 

imprisonment. imprisonment or fine s.entences for property 

offences than for person and traffic offences. Furthermore. 

Area 8ourts imposed more custodial sentences than Magistrates 

Court~. However. Magistrates Courts imposed more non-

custodial sentences than Area Courts. It was found that bail 

was not qranted to maiority of offenders= Also only a fe\.'J 

offenders had legal representation as compared to those who 

had none. 
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CHAPTER ONE 

1. S~NTENCING PATTERNS AND PRACTICFS 
' 

J.. CJ ..L I f1 t r- f°""l d Li C t. i O n 
I 

I 

E~ery society possesses a set o~ mechanisms for 

I 

ef'fecting social control in order ensure 

of :-o:c i a l con t. r o l rn a y be for-ma l or in for _ma 1 CJ The 
I 

I 

latte~ e}~ists in C ~ , .• .; 1 
.J,. T ..a.. _., operated b•' .\_, 

pee=r other soci2.l groups: 

neigh~ourhoods etc: t l·,= ··- ·for-mer . . . a r· e op er a 1:. e o Dy· 

the s 1'tate throLtgh .1.-c.s ,.r"ariot1s aaencies .. The a.gene;/ 

for· o:fficial social control is the criminal iu::.i:.ice 

syste0! comprising the police~ the judiciary and the 

prisoh. The character and dynemics of these egencies 

a barometer for meaS:.uring the natt11e of 

soci~i control in specific socie~ies. 

t.hei..r :.ignificance ~ the n;:?,.ture and 

I 

n ~i c:: ir- ~\ t i r"'.'i ri c1 -r t i'i e s e a g· e i-1 c i e s a r e ::. c ~; r c e 1 · .. / ~- t L~ died a r1 d 

' ' I .-"[_ n er· e Tor- e 

sncidt1 
I 

cha ra c te;-

cr-imin2 .. l 
I 

I 

llttle In in 

;~ ;-i e a C t i V i t .i. e S Of the f Or ffi a l 2 .. {Jen C i E 0 
:. 0 T 

iLlstlc~e =· 1-.1. =· -c. e m it.tdlclarv and its 

sent~ncjng pra~tices. 

CODESRIA
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?: 

..:..1 , 1;:e [) C C L1 ;..:i i e S 2 
I 

oos.tc~un i;;-,i.·Lhln ;:rse c:r-imina.l :iLt:.tice system .. It. is 
I 

the Thus" the dynamics of +:he 

I 
social .~~-tstlce a"'./ailable within a spei=ific ~Jo].itv~ 

Althougii t!iis !iinh Jights the neces::-ity to ca,-efully 

it==· li·ttle 

esaecially in developing societies like Nigeria. 

Gne a:=.µect of j lJ d j C i a i"'- }/ :':"-

~JfLi. eh is little t1nderst.ood =' is its 

ode ;~.p.eci f j_ es J·.~:e 

.; In: 
-'-•• Jctst.lce should be meted out t.o 

.r. o r: v i r t. t1 d {>a 'f f e 11 d e r ;:-:-. "' 

v.;f·ia.t a.pr,ear ·~:o h-e:~ at·bltrary penalties .... Sc]me- crimina.l~ 

geL 

f:.Jross 1 ~/ di-fferent sentences fot- es=:.en tl_a 11 y 

T r~er e need to study ~-en ten cint~ patterns 

1.2 RESEARCH PROBLEMS 

The iSSLle of the sen ter, cing pattern:=. e.nd 

t30.me con~../ i. c ted offenders are gl.\1en 

CODESRIA
 - L
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3 

e;{traordinar-l lv h;::::rsh sentences~ other::-

committing t·~ffe~Jce=:. 0 -+ 
"' -t::" .... 

.... • • .I. .1.1.gn C :=.e-n ten ces: The seemingly 

irrational sente,ice::- imposed i11 Nigerian lcn•H?r courts 

!~ i v E== c a Ll ·:. e ·f o i-- (J r· e a t con c e r n :;: T h l =· =· 1:. ~ 1 o ~l e ::i-: a ~11 i n e s t he 

~ ::i i~ a .f .. -t i c e ==· jn 

i°"J i q e- r i 2~ n 1 o ~.;er co r.1 ~-- -c. s c 

It a.lleged that it i:-

becoming easv to determine in advance the direction 

"sentencing" ~JOLt 1 d take once 

oolitlcs ~-,ea l t h of litigants v,rere in 

courts. For example~ an aggrieved µarty in ~ano could 

travel to file a suit in Borno State; while residents 

o f E 11 Ll Q Lt c o Lt l d t r- a···./' e l t o ·on i t s i Ja t c.. d o t i ·1 e s a rn e C 
7' ·.r-.: 
..l. '. 

st_~ch caE.es !7 litigant·5 alr"Ct 

fi~ntenclng is. the 

a d ~¥: i :; 1 ~f s t r a -t i o i ; o f c r } :in i 11 a l 

r: on v .'L r. L .t r1 r:i of the 

convinced COLl l d 

. . . . l 
1UOlClB state:. bLtt are 

final stage ir, the 

. . . 
1Lt:.1:.1ce ... J ·t is 

. "" . 
,Jl1SL1Ce in 2,.n 

' ' L r~e .S ;::. 

i:o t.he Ctl s tod i. al or riori-c.t1s tod l. a}. 

c: on s e q Lt e ri c e s o f g tt i 1 t = 

CODESRIA
 - L
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ln 

rn a q J =· t r a l. e =:. 

c!e term .L n e 

- .. .....! 
cf I 1 l..J 

.q. 

lower 

iucipes 

0\1·tr:c1me 

coctr-1:s ! the o:rovides 

of 

d i_ s c r e t i. o 1 , <::t r· Y o o 1-~ e ,- s to ·t he be n e f i t o f o f f en d e r s an ci 

maqistr-.3.;:es and ittdges hav·e r-e:.ttlted to discrepancies 

sen te1·1 res d:i.f fei~ent 

e\len the :.arne COL1rts for apparent l \t 

be illo.,1lcal and unfair and it ls ver-y di-fficult to 

There are many instances of irr-ational 
passed ::J"-./ 

Infact one of tne main defects today of 
our 

and .inc~-edibl:/ 
·., a r .i P t v sentences legally 
.1. n different cotlrt.s e >~er c i.=· i ng -c.ne s~me 
i Lt i..- .i ~- d ~1. c t i o i1 j rl ;- e ~- ~i e c L. t) 'f t t-1 e ==· a rB e r.! r·· 

To some of et= 

::..1~-oi-1CiLf.r1r:2~:~Prti. t~"f ~;.er;-t e?ices :~ s ~.ii?l i:aps 
t r~ e ~no s t c: (3 n f Lt ·s. e d et r- e a a f o Li r ,-:: r i m i n a 1 

are not fix~d bv the legislature. On the 
cr:n,t..rary ': 
ore~cribeci 
:1-nagistt-ate =' 

Hie. x i ma 
the i udge or-

d e f) E Il d i l ~ Q O l ; t.. ! 1 e 1 i rr1 -; .J- C: T 

his 5 Ll r- i sd i c t ion ~ i·:::. free to roain in .. ·cne 
exet-ci=.e o·f discret.iori (F.ata:,i J·97~):;3(1} ... 

t:.ne alleged discretion ai-"1 

FadiDe 

notes that 'h i:: .. e the r~~iqerian 

pen a] lS- t· i 1 e ~,; i d e d i s c r et. i o i 1 e::,~.er ci!::-ed 

CODESRIA
 - L
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5 

magi::-trates and iudge::-. Acccr-dinq to !:im~ 

Ot{r la~J gi-..,/es mA.gistrates \/er·"'-/ ~.:J.ioe 

disci- et ion But =-ad to =-2,y,. a oood 
many of our magistrates do note as a 

e~{ercise .... . ' 1..na1::. 
best interest of the 

d i :::. C r- 2 t i On i n t f"~ E· 

accused himself and 
the PL\D1..J..C. do 
therrise 1-...1es ta perform the 
exercise in µassing sentences in order 
that iLtstice mu<:.t be done (Fadipe 
1972:41). 

I ri 21 d d i t ion to t hi !::- 5 dis C-!"- et ion rn a k e ·::. r·· o o m for 

the operation of arbitrary sentencing which result to 

lack of consistencv. It is aroued that this is not in 

the interest of the magistrates and judges as some of 

them are labelled as being It mav 

be tn!e to sa/ that.- class=' educ;:,tion! link to local 

community:' and temparament of magistrates and iudoes 

do ha\;e some in f 1 Lten ce Ltpon =:.en ten cers in making 

deci:::-ions. According to Nige,rian 

N~tional Pa~er on Lrime Prevention and Treatment of 

D f f en d e r- s ; 

In a pr-obability OT 

ounishment~ impr-isonment~ and o-f length1 
impr·i:::.onment= IZ •• a r- e i n a =· i g n i f i c a r1 -t. 

of cases. more = f Ltn cti on of 
:=.ocial ~ econornic:i Eind political statLl!=
and influence than of the gravity of the 
offence or. e"'·-/Eii 

sentence. It needs 
abilit·v to 0Lt1:a.J.r1 

a defence 

of the =-ti µL1 la ted 
to be recognised that 
bail :i LlSe 

' . , 
D 3 1 .l and 

attorne~ have great 
the fY'o"'~ i:l bi l i -t v of 

Alsof as is usually the COli"'·./.1.C~l...Ort !' =,:;, 

ca::-e. ootion of fine ar-e vir--tuallv r,o 
oation for the ma.jority of convicts wno 
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 - L
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2 
"coincidental tj3.\/E H1ear1::=. to 

Another aroblem about the .iudicial approach ~o 

aur maq:~t. ~t~~ and iudges se~m to confine themselves 

i. o a j =· ~ i.o 

-~: o a c h j_ e \/ e d:: t. er r- enc e and re t r i b Lt t .i. on c If one 110,2s 

find OT the are in the 

of and 

m2~i]istrates .iudges do not the 

b _i_r~ U in fJ over-- for t~ ooci be ha\/ i Dl.i • .J- !' =:.t.l 5 pen d ed sentence,. 

and I lS in 

" .,_. nrooa-...ion. 

t~lgeria h2.s 
1--1 r·· o b a t i c1 n a i..- :l 

ad1nini·:;:trators of 

of 

arsd at ti tLtde:. 

Accordino to 

pr-o\tision 
=:.er: -c.er-i ces 

for 

i tis.ti ce hardly e\12;-

Y'et 2\/idence 
shows that on the basis of the statutory 
stipulated criteria for probationary 
sen ·t:.en ce:=. ~ aboLtt 40% of offenders 
!=t r- e s en t 1 y· s en t t o . p r i =· o r1 =· }-; o Ll 1 d f"1 a"";;" e 

3 
qualified for such sentences. 
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, 
; 

to 

;.-'1 a t t e r ~ i =~- a r1 d o r· a c t i c e s i =· t. f } e e }~ t. e; ·1 t. r1 f 1 o i i g d e l a "-/ s 

in trle~l lower cot.trt.:=. = It 1. s 

alleged tJ;a.t cc1L\rt del a ..... .l =· 1 ead to i1-;1.ct·e·a:.i11g c~r-ime 

1:-ate:, Slnce mo:~L offenders are not tried in coLtrt.., 

!::10ttJe granted others bail. 

Besi~es same offenders face the lengthy arocess of 

a f comp l E:· ){ cases in co l.t r- t. s c 

Furthel'more~ ther-e the allegation of 

~·Jidesnread ·::.entencing diS!3a.rii:y in Nigerian 

is dlspar-it~.1 in to sentences 

on par-tic Li 1 a r offer,ce=-~ Be~.ides :i 

. . - . oJ..soar.1.1:~1 bet~-ieen courts in relation t.O soecific 

!:-2Jitences on p.Si i:.iCLllaih C£fferJC2Ssr 

Artother problem=- .i.S factors at t.r- i bu table to 

il!a \te necessarv training'] rno:=.t of them have 

riot hai..;e· enoctgn e}~oerience on 
,_ . 
'-ne 

t ~:eH1 ~1a=·=· ::::.ei; l 211 c_e:. c 
. . . 

a:. c1-im1..11a 1. 

·L rk2 £ :011 \t l c tl. on s ta~~ e :< =:.en ten ce s are i L.t =· t ha:nded d oio.iJn. 

r~ 1::-i. m ui en t in q on the p rob l em o f s en ten c in g p 2,. t tern s 
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8 

:.en ten ce-s the Maaist.rates and High 

Co u i-- t s ~ He a l so =· i 1 o ,:J e d mos l em c o u i-- t =· l o c a t e d i n t he 

parts o-f the region • ~ t • ..1.mposeo r~eay.r .1.e~-

impri:::-onment s.entence=- tllari their counterµa,~t'=- in the 

Southern oart of the same region (Milner 1972~90-91) 

Other 2-ffii::t.l l scale sti..u:iie:::- of =-Entencing pr act.ice:-

conc!t.1cted b/ also . ~ . .t. 
1..na.1..cctt-e the ~-e~me 

pr·oblem. For example~ Ade~··emi' ==· ( 1972) :,.tudv :i.nvolved 

the analysis of the dis?osition of fifty-two criminal 

cases drawn from Magistrates Courts r·ecords in Lagos 

and Western of Nigeria .. He found some 

'.lar-iations in sentencing practice-=:-~ and noted ·tf·,at 

-"c.he mo-=.t Llsed d i:-posi tion ~J.-as 

irn~1r isonment~ D'/ the :i mpos.ition of fine 

(Adeyemi 1972:52) I n m >r . '\/ i. et.¥ Cl Ad e y e m i , =· s t Ltd y i s 

r a t l: e r 1 i m i t e d i 11 t i) e =· e Ji s e t ha t !1 e d e a l t t.·J i t h or, l v 

a f e t"J c r l m i n a l c a s e =· ::i-i i t r~ i n t he =· n. me g e o g r a p h i c a l 

Al =-Ci Bef':.i:. · s (1979) of 

practices in :\'. . !·'i.l.ger-1.an COLtrts in\ro l ved the 

a1~.a.1v:.1s of t.i1e disµositior;=:. of 62(i - . ~ 

cr1m2;;1a1 

s e l e c: t e d f r o m A r e a an d t·1 F. g i s t r a t e s Co u r t =· i n J o s • 

F:late.aLt ~-ca·Le111 He -fDL\l"id t1"1at ti1e Ar··ea C:c1L~rt. di~-~~osed 

its cases faster than the Magistrates Courts. He also 

i n d i c a. t e d t h a t t h e Ll s e o f '! i m µ r .i so r: rn e ri t n a n1 d O f i r: e u 

the Area ~ . 
L-0Llf"7L in 
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some variations ln sentence:.: 

ddcieci cou;· t.=· 

s e,, L 2 n c ;_ n g ~-i e re n o t v e r :.1 d i s t i n c t i n ,=1 1 1 a s ;:, e c t s o f 

of :i.n 510 

criminal ca:.es =:.elected customary and 

maior for2n:. of sentences reo1-dil~:1 e.1::.ed 

h!ige·rian Magist,~ates of 

imsrisonmcnt. or firres the al terh~ti~--1e of 

t.: J-~ e ·:S e V Ct r i a t l On S i-•J i t h reference 

J03). 

The problem the sentencing pattern a.nd 

practices is not confined to Nigerian lo~er courts. 

Gott f r-ed sor, and Gottfredson (1987) rev i e~·;ed the 

sentences im~osed in over 7~000 criminal cases in a 

court s i ~{ iL1dges:r fDLlnd a 

percentage 
. . . 

·\12 .. r.1..a-c.1.on in imprisonment ranging among 

iudges from 34 perceht to 58 percent. They also found 

the,. t tt:JO judges tended to be con::.istently lenient 

com~!ar·ed to the other fc~Ltr· iLtdges (Gottfreds.011 arid 

Gottfrerlson 1987~1491. 
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Pa~chett and Mc~lean ( 1965 'i examined the . ~ 
proo1ern 

of ;_,,~act ice!=- GT tt1e 

COL~it:S in nor-1:n foLtnd 

these ~nurt~. The differences between urban and rural 

c~ .. rt· i.2d f.: i. i 01 u re he r1 s l "·/ e 

J.i"i 

iuve;,i 11= rli.stricts .i.n Clntarlo. He found variations in 

sentenre~ .• 2-nd he J1atP::=- th-:i.t i.lie;::::.e dif"fere11r.:es aµpe2-r 

Loo· lar·(;e i-:o be e:::-:plained :=.olel}' in terms of the 

area::- (HoQarth 1971:11) = 

Theoretical Iv~ sentencing passed on tno convicted 

offer: de r s -far ·5 i mi 1 a r of fen c e s s ho tt 1 d be the same = 

Hoi:Je .... /er ~ a:r e ir.1 the senter,cii~g 

pa t tern s a r~ d ~re,. c t l r: e s o f the co L.l r t s ~ A t t hi =· po in t 

i·; e ma,, ask= 
• - • .!.. • 

c,o 1 ec :t-.J.. \/es as. 

ti1ey r-e late to sen 1:en c i ng pat t-ern s i=ir:d practices.? 

Sentencino O~iectives 

The goa.1s of sentencing ai-··e to acLieve one or· 

corn bln 2'" t lon of the f o 1 l ot11in g pttrposes =' retr i bt.t ti on~ 

retot-mation :1 and ir;ca;.:iacitation = 
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Nevertheless~ the ultimate goal of sentencing is the 

correc1:.1-or1 of o-fferiders= that is: to make him/her 

citizen and to redLtce 

ooaulation in society. Accordingly, we will discuss 

the four sentencing goals in this studv in or·der to 

show how they relate to sentencing practices. 

Retribution is conceFned essentially with making 

the punishment to fit the crimer exacting an "eye for 

a.n e·te;i 11 and seeing 

deserve. From the society's perspective, retribution 

J. s an e}:pression of S:-ocial condemnation that 

relnforces the values and norms that the offender 

has tr·ansgressed. , ne demand for etribLtti'-./ist.:. is 

th2;t the sentence imposed should ptH,ish the offender 

s t r- i c t 1 }' i r, -3. c c o t-- d an c e 1r~.: 1 -c. ii t t-1 e d e g r e e o f s e \/ e 'f i t :l o f 

committed= (1980) e}:plains the 

var-ious condition!=- are associated 

Fir-stl~1~ the upltie re t r i btt t i \/ i =· t !E 

be 1 i e '1./ e =· t ha t t 11 e s eve 1- i t :... C! f ;:, e i ~ a 1 tie=· =· 11 o Lt l d ma t c r i 

tr~e offender~s cctlpabilit.;l::11 Secondly=' the u1imitir1a 

re i:. r· i bL1 t i \list i: does in=-ist +-. - + ~!Id.~ of .!'c. he 

penRlty should match the offender's culpability, but 

the pen a l t }' co Lt 1 d De t r'°J e rr1 in i m Lt m t~ e q Lt i 1- e d to a chi e ·\1 e 

aims like deterrence. He argL.tes 

retr~ibLtti...,te pL1r1 i :.t-:rnen t penalty impo:.ed in 

fulfillment of a r-equirement in a rule th2.t should be 
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lruposeM on those wno have infringed the rule (Walke~ 

One aspect of r e t .r- i b Lt t i on that to 

s en ten c i n g \la r i a t ion o f co tt r t s i c that i t s '"~./er y l ce g i c 

. , 
CcillS for a sca. le OT penalties ~·.JI1J..Cn matches 

pun .i s h me n t ~·J i t h d e =· e ~ t = It calls for justice and 

C O it :. i =:. t e Ji C ·~· = the in the 

calculation of culpabilit1 and ho~·J much punishment 

~-J OLl l d I t~ is + .. ~ni:. difficult:" of 
, . =:.c~1~:ing the 

penal equation that .me;.~/ lead 

cornp l ex i ·ties a 

in Nigerian lo~er courts~ there is very little oy 

~J.a~:l crf statt.ttory attempts tct deal \tJith ·the problem of 

matching sentencing with culpability and a great deal 

.1.s left to the discretion of magistr2"tes and jtidoes" 

In a instances the courts distingui:-h 

serious of an and 

perialtya 1 a t:J be t1;Jeen ffiLl r·d er-~ 

manslaLt9ht.er- ! infanticide and child 

custodial sentences for offenders under 18 years of 

a q e a i i d u t h e c l. owe r a g e l i m i t =· ~ G t. I i e r ~-, i '=· e ~ i i i :s } e f t 

to .,_. t..ne di=-cretion of .t... 
Lf1e magistrates and j 1.1dges 

to impose a sentence of severit~ or leniency. 
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implication for sentencing pattern and oractices is 

rieterrence .. There 2 .. re tyoes of deterrence~ 

Accordinq to Newman, general rleterrence is the threat 

of aunishment which is directed co all members of a 

=-ocietv and !::-eek:. to TiOffi 

in future criminal conduct. Specific 

deterrer:ce is the µr-e,./er~ti·,[e effEct of ·the actL\al 

lmpositlon OT punishment on the offender. so that he 

does not repeat his crime (Ne~man 1978:52} In order-

to be effective deterrence mea!:.ures must b= certe.in,. 

uniform~ and a C t. 

committed. The function of deterrence is to µrevent 

l a i;1 - a Li i d i 11 g c i t i z en ;:. f r o m t L? r- 11 i n o to c i- i me ~ an d t o 

cii=:.co(trage punis.hed offenders -from rett.trning to 

crirr~ea 

}-1oi·:;evei-·=' sc!me as·oect=:. of detei--rer-1ce rr,a·t lead tr-: 

sentencing \.J"e,.riat.ion a These include -c.ne . . 
r-eqLt.1..remer»"t:. 

that someone is always oenalized for every offence so 

th~t respect for the law can be maintained. This may 

encourage punishing the innocent and uniust forms of 

law enforcement. Deterrence also has a central role 

to play in allocating a particular- magnitude OT 

penaltles to con,/i cted offenders. Deterrence 

as:.ociated i-""'iitt-1 tf"-:e pr-oblem OT sentencing patter-ns 

in e°'G,./en 

a 

; -<: 
.i. I there is no 

p a r t i c L\ 1 a r-

,etributive 
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term to S0Ltnd a mes·saqe of to potei"1tial 

offender·s. 

De t et- re n c e some t i mes c a l l s f o t- ha r- s h me a =· u r e =· 

a9ain·5-"t. offenders ltthi eh be 

inappropriate e.nd irrational. Ra~·Jls (1972) in his 

of iLtstlce . . . 
ODJEC"C.S to deterr-ent pt.tni=:.hment 

noting that:: 

Each person possesses an • • ~ I • -. • +,,, 
.l.ri\/10.l.&-.DJ..111--::,: 

f o Lin d e d on .i :. l s t. i c e t i-i e:. t e ·v e ri t he ~~J e 1 f a f"" e 
of societ,._l as v,hole cannot over,- ide. 
For thls r-ea::.cin !' iLtstice demands that 
the loss freedom sDme is made 
right by greater good shar-ed by others. 
It does not allo~ that the sacrifices 
imposed on a few ' are out - ~-.. e i g he d b '/ t he 
iarger sum of advantages enjoyed~! many 

i07~"~"~ ..... ,;;: J ..::_ C ._; j 1::1 

In Nigeria~ one of the formal strategies of crime 

contr-ol detet-rence ... l...ler·;t often the ~ . -reaera_l. 

t"'iilitar--...l GO'--/eri1ment adopts detet·i"'·ence mea:.L\re~- to 

deal with the crime problem. ~or example~ setting up 

special tr·ibune.ls to + ~,, 
~ l , people f o,- . ~ ~ 

rr: .1. =· ce 1. ..1. ari eoL1. s 

offences~ imposing stiff and mandatory sentences on 

offence:. like ar1'neo 

smuggling etc. since the objective of deterrence is 

it oT~en makes examoles out of peoale who may not 

and 

. . . 
DLtf1 l Si!IT1en L. = For e>~ample:= the ~ena l ty 

c~f deat~l b":l ·-fi1-ii10 soL,ad for armed i .... ObiJet y i11 rJigeria 
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ha=· not \•Ji l-' e d out. a;-- me d r· D b be r y • Ho,\! ever • 1 i o,:. a l l the 

at-1ned ro bbe-ry that a re caLtg ht are PLtn i shed .. Some times 

are tried in coctr-t a.nu are terms~ 

the:-n are ar:tu2,l ly sentenced to de2.th b;.t firing squad. 

the se\te r- it>~ of sanction by actual potentia1-

offende.rs mav not coi--respond \/iei"'J of 

sentencers. Conseouently the control OT armed robberv 

may not come from the se'./erity of sanctions 

(deterrence) but from imorovement in the efficiency 

of t~w:e entir-e c·t-imir:al .iLtstice ~-}"Stem ... For E}!ample!l 

crime ~-eporting !;I the capability of the police to 

arrest and orosecute offenders, ano of the judiciary 

to pLtr:.1.!:~n offer1de1-s.,, Tr1t.ts~ it is the ce-rtaint:; not 

r~~ 2 f o r ma t l. on 1.. s an o t t"-ii e r p h i l o so p t-: ~:1 o f p lt n i =- h ~11 en t 

The obiective here .is to encot1rage ·t!~e 

. . . a tJ :=:. T. a J. J , 

selectlng the most approoriate for-m of 

S,,sma.n (19791~ r-e-form.3.tior1 refe-rs to e·f·forts to 

pi' o\.ri!!e the mear:s for the pris.onet""'" t:.o see ·the Bert-or 
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and ::-ubseq11ently nlter behaviour- in 

" • I r 
J. .: Q f1 -;· a I L tl ~:er at- e =· 

of ·fender in a social l\1 r: eLt tr a 1 

f .• .1., m 

1:t:2slr·e·s hlrn ·,;~o take on (f(ittrie and Sttsman 197~~:13)c 

j 1Jsti f i ea t.lori T~ ,.-, ,.-
~ · "'·./ariott:=. rea:.or1·~ 

that some offenders who commit slmilar offences are 

ti1ei r- a::-=-Ltmeo 

;·· e r ,.i;-· ma t i v e needs • !-'i or r i s 1 1 9 6 9 } has c r i t i c i z e d t: i 12 

right to e, .. p.l;:;tl punishment ctnc1er 

. - . . .. 
\"\) ::::-=-3 ·,f j_ ST at·. .l O l ~ 

~- f· _; a re fi: ":l t. ~-ii::=. i ! E {~ a Ll SE 

incarcerat.:i on on . ·. a S ::. Li ff:i µ 'L 1 D ~-i t.hev 

.L " • ,_na1:. manv reformative pro~rammes~ 

e=:.t.11.t~ ~:tie·~) only ser---:~re to increase offender-~s 
4 

' ' ~-nan reducing recidivism. 

? --f rJ r ma .'f i v e i u :=;. t. i f .i c a i~ i en , 
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T h CJ rn a s ( 1 9 7 9 ·i ,;.:, o l n t s o t.\ t t h a t t he a p ~i l i c a t i o n -co 

l: lie sam·e case 07 \. 'i it.eria :i n d i c a t e d 

ct t~riff sentence ' . i 1.,;, e fi;{ed =:.ent:.e·nr:e) 

measL\t· es ' Ii D !. to 

tariff sentence)! restt 1 t ln var-le,tion. 

that 2t 
' .,_. prooaL.l.On 

o f l g~ ~1 r i s et i'1 men t ,::, I n M. n o t he r c e .. s e := i t ma~/ re s tt l t 1.. n 

of imprisonment (Thomas 1979:3-15} 

tile J.dee of indi ... /idLtali.zation ar:d 

social readiustment. make probation a measure which 

~.! a r t i c L~ l a r 1 ;/ dealina 

of fe;ider=- a- the mr:tin de-..../elopments in 

in t-~a .... /e 

iuvenile orobation services were introd~1ced in Lagos 

anw Calabar in 1946: the 

f a c l. l l t l e =· t-.,.J e re n o t a \_.t -3. i l a b 1 e ti n t i 1 t he p r o b a t. i on o f 

off.ender~-~ 

Tor development {Milner 1972:190-192} 

Although iL1diciar'-./ tend:. to a 

re t. r i b t..\ -t i '\.-' e in t er-~ re tat.ion of .i tl s tic e· f ma g i =· t rates 

ana iudoes do impose varying sen~ences on convicted 

CODESRIA
 - L

IB
RARY



18 

on a.=:. =-Ll ff: pt i Csf1 

pennl or r-·efor-mation 7 the 

fnay 

r.,-f: w l ::.ome 

""... '· to 2ffi!C)lC:1Y e;-~-oTTenoer =· 

discoL.;.r-a~es ot!~er- ernpio:/er-s o-f laboctr ·frc:;:m engaging 

the a.r;titt,etical 

government's aenal philosophv 

also relate to cne treatment of iuvenile offenders. 

si·ie. is iJeemed to be s Lt f -f i c i en t l ·; 

and protectiori,; 

:.tates=' there no prO\/i:=-ions Tor 

~trial of i Li · ... /er~ i le sµecial .and 

trial OT 

t-~,1:no are fo.tind to be in need GT care artd protection 

can be dealt b)-· cor.nmittal to an Approved ·Sct!ool, 

Remand Centre, The Borstal Training Institute. Thus, 

i r: a }-i µ i .. - o ;"1 r i a t e c i t c Li ms tan c e ·s ~ t. f·s e rn a g i s t r a t e a. n ci the 

i i 1 t .!· g e s ma ·/ d e a l vi i t h .i Ll \l' en i l e· o f f en d e r- s o :·:.1 mean =· o f 
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individualized measures. 

. . ' pL.tnJ.snmen-c 

(1978:249):' 

. . 
Keep.1.r,g 

and 

.; c:: 
.l.~ another·· iustification 

has imr;3lication 

practice:=.a 

• • l 1 • in capac.1 ta ·c.1.ci.n mean·5 

hlm/'her out of circLtlatior1 ~ 

incapacitatio11 OT se11ter:cing is t.o 

an 

The 

of f end e r- ·=· T r o m f r· e e c i r c Lt 1 a t i on .:t n the so c .1. e -c.";/ :- so 

that thev ~Ji l l 

commit1:lng crifne":-a ~ • • .L r. L~n l. LEO states Sentencing 

Act that. of the 

to t1od e l Act, a.re -.:no::::.e iri\/Ci}-...,/ed 

organized crime 5 or ·ti~ose ~, r10 have coi-nmi t ted 

pers~stent assaultiveness. 

Some 1nagist1..-a·tes and maint.air, 

Haag DC.zir: [ S OLl t nf 

a2. -?, l,,!oal of 
. . 

1=.ent.enc1..ng = According 

crime Le i,..edLl ced 

impr-lsonrner,t oeca\1::;.e mo:=-t crimes are· not committed b:·.l 
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• ~ 1 .. 

i~ .1.1:.r11 n ~-.11e 

e::-!ample·: one burglar'!=- acti"-lities 

1.:n~ovide additional anc-tther 

b~ . .trglarr;, Tht.ts=' Che prc)pctr-tion of person·=· ~·;ho engage 

cr-iminal =-ociety ~Jill 

neces:=-aril:.:r be . ' r-ecLtceo b"/ restraining individuals 

found guilty of criminal 

sanc~1ons. According to Miller. the predictability of 

be ha \/ i o Li r·· iS::. an 

incaoacitatl.on:; empirical e\ticJence 

that prediction 

d e ..... / .i c e s f o r- d e t e ~- m l n i n g !.--"t ho \!J i 1. 1. en g a g e i r1 f tt t t.1 r E· 

off eriders ~iho may not eng e .. ge in sttbseqLten t i 11 eg al 

acti\1itie:. is~ of the 

incapacitation {Ernest Van oe Haag 1975; Miller et al 

the prediction of the offender's dangerousness and 

It 1:::. ·~-o-..··o 
i] ,._ ~ - i SE:-Ue of 

v~rlation in sentencing patterns and practices of the 

magi=-tr·ates ar:d jLtdges cc!n1e· in= In fLtlfilment. of this 

senter:cing objectl·\..te=" ti11e length of =-entence ~ ... 1ot1ld 

ha\/e to magis.-c.r ate t s or .i Lidge t =:. 
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=· Ll Ll i e c t i ··./ e e s t i ma t e o T i..:r..J } ·)en t 1-1 e con \/ i c t e d o f f en d e r · 

~Ji l 1 be a "good for to societ.y rr. 

Besides~ incapacitation involves the inherent problem 

of predictlnq cr-imlnal .• l' • 

o en 2. v i our·' and overprediction 

of c r .. i m i r1 a 1 i t ""-./ re:::.L1 l t in 

CCohen 1984: Hirsch 1985). 

all literature of sentencing patterns and practices. 

sanctions uaon those who breach norms specified by 

achle\1e balance bett:Jeen 

1 e g i s 1 a t Ll t· e a. r:1 d 1 L~ d i c i a 1 d i s c r e t i c~ fi i n s e ri ten c i 11 g a i 1 o 

st:--ugg le to de~·1elop orocedL1res i·.thich:- bring 

justice to sentencing convicted offenders. 

the most ' ' ' .t.. tHOG r -can. L .q rm of j i .. l d i C i 2t r V that ::.erve 

acuLtalnt.t::·(1,., Thes2 c::wLirf:5 constltctte the :.egrne·rrL o..;? 

aoo1··oorlate sentences. It .1:. rsooed th2.it. . . . 
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-r: r·~ P. (--! i t·~ e r· i 2r. n 1 o v: e r 1.-:. n (l ::- t s = T he s p e c i f i c: o b i e c t i \/ e s o f 

f. ~1 J. :. St Ll d V a,-e 

la) To the octtterns OT d i·:-DG:::-i t.ion of 

er:, mi11a l cas.es. in 

( b ) T(J lr!en tl. fy ' . sen-c.enc.1.ng pattern of cases in t. he·:::.e 

1n Northern Nigerian lower courts~ the Penal and 

the -. . ~ "' 
L.r1..rn1..n-~i. Codes the form 

iu':.ticE· should be m2ted DU t to convicted 

offend e l"- s • the sentencing proces=- is. 

D}' aµpear to be 

disoensation oT justice. Some crimin~ls rec~ive harsh 

i·J !"1 i 1 e a l a r g e n· Li ffi be r Q G t l n !3 tl f1 i S h e d a It. is on tt;r: 

basis of this problem that . ~ , . 
n~:lf)C!T..ne:.1~. 

~re form~Jlc1ted= 

and t;/pe OT sentences~ i·1agistr-ateS::. coLirts .3.r--e 

more likelv to be more lenient than Area Courts 

regardless OT the ~ypes of offence. 
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j_ s a relationship bett.i.Jeen length of 

and 

are mare likelv to impose shorter imarisonment 

ser1 t.er1 c e =· t. i1ar1 ~1ao is t r a. t e::. Cc,L~ r- t =:- # 

o f f e r1 tJ ~ r s f r .. o m l o ~-J so c i a l ~- -c. 8. t Lt s a r e g i ·\t en 1 on g 

off2riders '=-ocial 

status. 

Offender· s =-ocial :::.tatLtS e~{perience 

hioher Tines than offenders from higher social 

==:.tatLl:=- = 

1 ~ 5 Sroor.~ of st~.td"":I 

T tii. s s t.:~-ti:'.'1-~/ e~c 2tmin es the· problem of sen ten c int1 

total at GOO criminal cases were extracted Tram the 

!' P. co r~ d s o -f .o f f en d e ~~ =· 5 ri 

u~-~e·stlonne .. l~e-s \.~1-e-r·e ciistribt1ted to 38 magist.-rates anr.] 

'=-ame ~-es.22-.r·c!i The 

~ ... 0 o ·r -r i c i~a 1 
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1.6 Sionificance of the Study 

It is hoped that this stuoy will serve policy as 

well as oractical and theoretical purposes. In terms 

o f ~' o 1 i c ;/ '! 1:. r 1 e '.:- L{ g g e =· t e d µ e ~1 a l ~1 c1 l i c y =· ; 1 C£ Ll l d a i m a. t 

t. tie U e ... ./ e 1 co ni en t of co he ::- 2· r1 t =·en .:i:. en c i r, g p r o c e s s that 

deoend on iudicial abili~v to follow the µrinciµles 

r. 1 ! e 1:1 a g i s t r a t e ~. a r~ d i Ltdge:. ffiLiS1: 

!,,:_no~J th'7: legislature ~..-.; i =-hes to achieve b ;l 

a.re open ·to +- • ... nemf and on what obiectives the~-' are 

i:- expected of j_ rr,~i 1 emen t 

sentences ano they see as the'ir role~ 

aid in understanding {- h= - i.,.__ probleftt OT 

s en t e r1 c in g pa t t e r 1 : =· and ~\a· a c t i c e s i r! Ni g e 1-- i a r1 l o 1r~ er 

:=oLtrt·s= This ir-i tL1rn ~JOLtld be valt_ia.ble for policy 

formLtlation 011 crime CCijitrci1 i:n t~Jige;~-J2 ... As alt-ead;l' 

.i.nd i ea ted in 

~i a t t e r 11 =-

this chapter" 

µa-actice!:=:- - :.,,-.o t:"~" '-

stttdies on ·5 en t.e ri c in LJ 

\/ery 

(Milner 197~~ Adevemi 1972; Best 1979; Owameno 1980}. 

The::.e ==-tLldies. are sma .1 J. s c a 1 e a r: d d o n o t µ r~ o ~v i d e 

detailed anal·~/·sis of the =-entencino 

practices in Nioerian lower courts. 

this =-tudv ma.y be 

L\SEfL: 1 
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As NJgeria society develops~ there is need to conduct 

t-esearch into 1:.ne cidministra.ticir, of criminal j1.1stice 

CO Lt l d take place~ E~e·slde:::. ~ '::-tLtd~/ 

additional infol'-mation f O ;~ :::.tLlden t.=:. 

sociology/criminology and Law. 

1.7 Svonosis of the Remainino Chauters 

r.0~1slst·::. of chapter':-. In che.pter-· 

.st1-Lict1..~:... ... -.al SC:tCial 

lnteraction~llst~ the and the 

of the ju:-tice are ~-e-1..:/iei~:ed = 

H0Ti-•1ev·er =' the stt-tt~=tLlral ,fttnctionali.s·t perspectlve .i.:=. 

ln terrns of sampling~ varia.bles and their 

measurement, techniques of data analysis~ method of 

data presentation~ interpretation and limitation of 

the study. 

the in Nigeria~ and northern 

describes the composition and relative 

percentage::.:· and !Jatterns of case:=. 

Nigerian lower courts. 

t,-eated 

T .,_ 
,. <-

in 
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t.·-.._1 p2=:. G ~- s t r- i tJ Li t l o n !"' oattern~ of 

~.J ·1.-./ 

characteristics of offenders. 

s l ;{ i=· de\/c~ted of the 
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CHAPTER TlvO 

2 THEORETICAL PERSPECTIVES ON SENTENCING PRACTICES 

The aim of this chapter is to examine -the 

theoretical per·spectives on criminal 'lustice as ti1ev 

relate to sentencing practices. The chapter is 

divided into five 5ections. 1he fir!::i-t e~{amines the 

structural tunctionalist perspective, the second is 

devoted to the social interactionalist µerJ:.pective, 

the third examines the labelling oerspective. While 

fourt.h focu:.es. on i: he mar·:xist accounts of 

criminal justice as relate to sentencing oractices. 

T he i 11 ten tin n i s to an a l v s e the ·f our t.heo~-etical 

p~rspectlves and select one for the study. The fifth 

~;,ect ion j_ s devoted to review of t.he related 

literature on sentencing process. 

2. 1 St r·uc tu r-a l Function a 1 i st Conception of Criminal 

.;Justice 

" S t t- u c tu r· e " re f e r- s to o r d e red a r- r· an g em en t s o f 

comoonents or traits of culture. While "Function" 

refers to the interconnection process of social life, 

the part the structure plays in accounting for the 

coherence and persistence of social whole (Becker et 

al 1957:240). 

The :.tr·u ctu ra l functionalist perspective 

conceives of societies as self-contained systems 
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which consist of interlated and interdependent oarts 

1i:.ted as cultural heliets~ tami)v orqan:i.zatiun. and 

nul.itical and legal institutions,, economic and 

techno:looical 01-qanizations. Societv j!",. !':-een i:iS a 

svstem COffi!30Sed of different subsystems 

function to meet the needs. of each other. and also of 

the larger s·;stem. SLtbsy stems are vie~Jed not in 

isolation from i::he entire societv ~ but in terms of 

their relationship with the larger system. In order 

to sur·vive~ ti1ese =-ubsvstems have to attain the goals 

for which the;' are established. Within this view!' 

!::-or.ietie-s are viewed as svstems having definite 

structure or organization (Parsons 1964; Sills 1968). 

to ·funt.:tionalist µer-~; De c t iv e ~ aJ.l 

societies have normative control soecifying 

inanorouriate anti 

individuals are rewarded or punished as they conform~ 

or deviate -,;: ,rom the norl!'lat.ive rules. fhus t. he 11 orms 

are seen <":1:S the bl•.te prints for beh"=tviour ~ settinq 

.3:i.mit.s within \i'Jhich i11div:iciuals mav ~eel< alternat.ive 

v,ays to achieve their goals. Such norms are also 

based on r:ultui-al values which are justified bv moral 

standards, reasoning or aesthetic judgements. Within 

J .. t i ='· imp o s s i iJ 1 e to i ma g in e a nor· m l e s s 

society, because i-,ithout not-ms behaviour y',ould be 

1.11 q.J 1'- e d .:i. r. tab l e • The st. an ci a r d of r:- on du c t. r: on t a in e d in 
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the norms give order to social relations. Individuals 

who conform are able to communicate easily with each 

other, and con f or-ming behaviour is pr-eciictable. 

Interaction goes on smoothly if participants follow 

rules appropriate to the situation (Parsons and Shils 

1952; Broom and Selznick 1961). 

The functionalist perspective deals with factors 

that provide the fundamental g1iidelines within which 

the criminal iustice mav be understood. Within this 

crime is bound uo with the fundamental 

conditions of social life~ and bv 
.' that it is useful. 

Durkheim (1933;1964) notes that crime is present not 

only in the majority of societies of one particular 

soecies! but in al 1 societies. There is no society 

that is not con f r·on ted ~.,,i th the of 

criminality. Its form changes, the acts thus 

char-acter·ised ar·e not the same ever·y ~-,here~ but evet·y 

where, there have been men who have behaved in such 

a way as to d r a~" u po n them s e 1 v e s pen a i t· e press i on • I n 

the first place crime is normal because a society 

exempt from it is utterly impossible. Crime consists 

of an act that offends certain collective sentiments. 

Thus~ crime serves. both functional, that 

reinforcing collective sentiments~ and dysfunctional 

purposes~ that is threating social solidarity. 
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Thus'!! where cr·ime e}~ists,. collective sentiments 

are fle~-:ible to take on a n e1t, form, and crime 

sometimes helos to determine the form they will take. 

Furthermore~ the criminal does not seriously endanger 

the s t r· u c t u r- e of society his distructive 

activities. Instead~ the attitude of hostility toward 

the criminal has unioue advantage of uniting all 

members of the community in the emotional solidarity 

of agression (Durkheim 1933; 1964) 

The imolication of this discourse is crime is an 

inevitable uy product of development. It cannot ue 

all together !=)revented ~ thouqh it can be ke'3t in 

r.:her.:k bv a combination of benevolent social reform 

and a rational lv organized ;:;ind efficient criminal 

:iu!=.tice svstems 

The functionalist position asserts further that 

. . 1 cr1mina~ reflects those social values which 

transcend the immediate and narroi>J .interests of 

individuals and groups; e>:pressing the social 

consciousness of the whole society. The legal norms 

embodied in the criminal la1ri are deemed to have 

emerged through social change in response to the 

needs and requirements essential to the well-being of 

the entire society. 

Bredemeier (1962) notes that, the function of law 

is the or·derJv r· eso 1 u tio11 of conflicts to avoid 
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d i s r up t. i n g prod u c t iv e cooper· a t i on • He a r q u e s f u r- the r 

that~ this task handled by courts is dependent upon 

three types of inputs. The first~ the court needs an 

analysis of cause and effect relationship. That is, 

the past relationship beti,.,een alleged act of the 

offender and the injury of the victimo This input 

comes from the adoptive system in return for an 

immediate out-out~ The second,, consists of the 

standard by i,:hich to measur-e the conflicting claims 

and the anticipated effects of a decision on the role 

of s t r- u c tu re ~ T hi s i n put comes f r o m t. he o o l i t i c a l 

system in exchange for interpretation of the meaning 

of the abstr·act language OT leqislatic,n = The thir-d ~ 

consists of willingness or. the part of 13otential 

litigants to use the court as a cc,nflict resolving 

mechanism. This input comes from the pattern 

maintenance system and the court's immediate out-put 

is what is termed justice (Bredemeier 1962:73-88). 

In the view of the functic,nalist perspective~ the 

alm of the criminal proceeding is to determine 

i,,Jhet.he,- the accused is innocent and sti 11 belongs to 

the group or whether he is guilty and should be put 

under the ua.n oi cr-iminal µuni:-hment. ¥Jithin this 

the function of courts is seen as the 

legitimation of µolitical authority interpretation of 

policy goals, chanelling of roles and expectations, 
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socialization and disoute orocessing (Griffith 

J98i ~ 18} m Acr:orciini;:i t.n Shapiro ( 1981). the !=.-tar-tine; 

DO i. n t in understanding the court role is trial 

D ;- o c e <.=. s .'i n w h .:i. r. i1 -t ~; o J i t i 9 a n t s r: a :.I 1 u. u o 11 o ·i u n a e t o 

re:-n l ve their disoute. He e>:olains thFd: the 

.! e q i t i ma c v o f c o u r t s :i. s b a s e d on t i'i e " ,.,. u r. :,. a 1 J o I) i r. " 

the .is' on 

d.isDui..a;,ts { Shauir·n J.981:; .:i..)~ 

Thus? 

r::ommunitv 

a 

j 5 

centrr.11 oroblem 

ho,-;; to en:-ure 

the consent of the 

of every orqanized 

t.hat its affair!:- are 

r:onducted according to the predetermined, and binding 

r·ules of c;ieneral aµoJica-tinn~ and not accorciinq to 

the arbitrary will of some individuals. In more 

terms~ the nroi.,lem i.:. e11 sLt re that 

disputes among members of the community or between 

anv nT them and the ~-tate are ac:ljuriir.ated :impartially 

accord~nQ to the law of the land. The mere existence 

of i..i:.P. rules ::..s not Pnouqh to secure -\..he i-uJe of la.-, 

if they are not observed in actual practice. 

Within the functionalist formulations, the rule 

of law is the hallmark of democratic societies. The 

rule of law is perceived in terms of cer·taintv that 

one is free from arrest unless charged with some 

r· e cog n i z e d c r- i me , and t ha t an of f ender w i l l be g iv en 

a fair trial before the court. The rule of lai,J is 

e a u a t e d irJ i t h e o u a l i t y be f o r e t he l a t.•J • l•J i t h i n t h i s 

CODESRIA
 - L

IB
RARY



34 

Vi e~;J, the recognition of fundamental right:. of 

individual formed an element in the rule of law. The 

other elements are concerned with the institution and 

with the ~rocedures ~hereby these rights are given 

effect. Also it is recognized that judicial control 

of executive~ as distinguished from judicial control 

of the legislature~ is a central feature of the rule 

of l a\.'1. Although the e>:ecu ti ve can build 

procedures which may protect individual rights in 

certain cases more efficiently than the ordinary 

courts. Par·t:i.cular attention is directed to the 

conceotion of "fair hearing"~ both with regard to the 

circumstances in ia:hich it is demanded hv the rule of 

lAw and to the minimum conditions of its existence 

(Lafave 1962; Marsh 1961) 

According to the structural 

peir·spect.i ve ~ t.he maintenance uf +- • -ne 

demands of the courts a duty to 

ouri.:.;oseful effort to trv to distil 

functionalist 

law 

enqaqe in a 

pi-:i.ncioles of 

fairness and . I _..,i..• J-. .l:::><....LCe from the moral, ethical and 

nther fundamental values of the societ.v ~ lt. is not 

suggested that exoedency or the judge's subjective 

not i en 1 ~- of r :i g h t or \.'J r on g !'i- ho u 1 d f or· m the bas :i s of 

judicial decisions. That would itseJf be a negation 

n f t he 1- u l e of 1 a ~·J = w hi c h 1- e o u i re s t hat i us t i c- e be 

ndmlnistereu accord in{] to rule of lai..,i, ·and not 
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according to e\tery one's whims. Theoretically, the 

judge .1.s a neutral µer·!='.on between the liti9ants. lhe 

j1..tdge is required 1::.0 interorete and a.polv the law 

~_,, i t h nu t t ea i-- o r f a v o u r • I n t h i s v i e ~<J ~ t ii e r e i s mu r: h 

anx1.et'\/ about judicial discretion and sentencin~1 

Thus, within this conception, a criminal case is 

like a sporting event~ a contest between the law-

br·ea k er and the state rept-esen ting the in ter·ests oi 

the people. The magistrate or the judge is deemed to 

be the impartial umpire who applies the rules of the 

game~ using the criminal orocedure code and the penal 

code. The magistrate or the judge decides the \.':inner· 

and loser of the game, after which the sentence is 

imposed on the loser, and this sentence is justified 

on grounds like deterrence~ retribution~ 

incapacitation, reformation etc. The sentence passed 

is seen as an exoression of social values that serve 

to meet the needs of the society as a whole. 

It ls against this background that functionalist 

!::=.cho}ar·!:=. i..:ondur:t t.heir d i s co u r c, e nn s=.entenc.inq 

oractices. Thomas (1979) notes that where two or more 

:i.nvnlveci in the ,::,amP. l'd'fence or a 

series of offences, a proper relationshlo should be 

established between the ;::;.ent.enr:es 1:.,assed uri Pach 

offender. If their resoonsibility in the commission 
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of offences and all other relevant factors are 

d :i !:::- tin Ll u i i:. ha b l e ~ t he same ~,- e I I ten r.: e s ho u } d be u as!::,. e d 

on each offender. A dlfference in the degree of 

r.ul.:<abilitv~ should r-eflect .:i1; their !:::-entence. ln 

appropriate circumstances the sentencers may deal 

i-.1ith one offender bv means of individualized measures 

(Thomas 1979:64-65}. 

According to the functionalist position, 

sentencing is a complex issues, but harsh judges and 

lenient iudges do not account entirely for sentence 

variation. Instead most judges are able to identify 

variation in t he i r own s en ten c in q p r a c t i c e s ~"'hen 

sentencing similar offenders (Patridge et al 1974:36-

40) • 

According to Davis f 1981) ~ unchecked judicial 

discretion is likely to lead to arbitrary sentencinq 

practices. Thus, Davis has sought to show that the 

checking of discretion provides a protection against 

a r·bi tr-a r· in ess = Like stt-u ctur in q ~ checking does not 

determine the amount of discretionary but 

instead it affects the manner in i,1hich discr·etion is 

exercised. Discretion is checked by administrative 

and iudicial su per·v isi on and r· e v i e w o f ci e c i s i on -

making. The discretionary power of sentencers can be 

checked, by suoer· ior ~ their· co 11 eaques ~ leg i<:-1 a tors ~ 

and reviet•Jing courts. Davis maintains nevertheless 

CODESRIA
 - L

IB
RARY



37 

that discretionary power is an indispensable tool for 

t-.he individualization of justice. ~a.lithout discretion~ 

rigid l a~·.is and rules that cannot account tor 

individual circumstance ~-Jould oromote .:iniu!'=.tice. A 

sufficient~ but not e>~cessive1 , amount of discretion 

makes possible Lt·eativity :in the acimini!:'-tration ni 

justice. Apo,--oor late boundaries of discretionary 

jusi:jr:e. !"liUf.".t ni a in t a :i n e d t [.I 

justice. 

He contends fur·ther that discretionarv power can 

be confined by statutory ene.ctmen ts and 

admin is t t-a ti ve rules that establish 

boundaries. The authority to construct and maintain 

a pproor i ate boundar· i es of di scret i onat· y po~·,er- rests 

with those lflhO have the discretionary 

therefore~ it is iudical and criminal justice 

decision-makers who defirte these boundaries. 

In Davis ( 1971} vie~·Js ~ structuring discretionary 

means controlling the manner in 

d i s c r- e t i on i s e }: e r· c i =· e d i·J i t !: i n d e s i g n a t e d b o u n d a r i e s • 

Structuring discretion does not change the amount of 

discretionary po~·,er-!I rather-~ it affects the use of 

discretion. The e::,{ercise of discretion can be 

structured through statutory enactment=-~ 

administ1~ative rules and orders. Controlling 

CODESRIA
 - L

IB
RARY



38 

discretion~ry power by structuring it results in the 

requlat.ion and cl a r :i. fir- at ion Ll -f der.:i:-ir.n-making. 

Strt1cturing discretionary oower provides consistency 

:i.ll rier.:ision-makinq !:>Ummarization of 

facts and - ~ . exo1.ana ... .1.on of choice (Davis 1981, 197 l} . 

J n t hi s :=. e c t i on ~ we have e ~q:i o 5 e d t he fund am e 11 ta 1 

insights the structural functionalist 

uerspective provides t:he analvsis of 

sentenc..i..nq oractices. The structural functionalists 

ar-que that where t~·Jo or- more offenders are involved 

..i..n the same offence! and if their resoonsibillty in 

the r: nm m i s s ion of of fen c e s and n t. Ii er· 1- e l e ·van t ·f a c tor s 

are distinguishable~ the same sentence should be 

:i m p OS Pd O 11 Pa r. h r::d' f end e l'' • ThJ s !,;turlv ni· ei'e,-e:. the 

structural functlona.list oersoective over the othet· 

ne1·· !:- oe c t j_ ve s bec.aue:.e ). T.. addres:=.es !:';e11t.encir1q 

oractices. 

2.2 ThP Social Interac+ionalist Per~pectiv~ 

The so c i a 1 in t er· a c ton a 1 i s t a ppr o a c h de v e 1 op e d out 

of the general social phychological theory of 

symbolic inter·actionalism. The fundamental aE-sumption 

of S;,'mbolic interaction is that partici~ation in 

social svstem is a function of symbols. 

Individuals rely on these symbols for the expression 

of needs~ values and expectations, as well as for the 
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development of per·sona 1 icien ti ty. The significant 

asoects of this interaction that occurs between the 

individual and society is the ·confirmation of status 

and role. Beliefs and behaviours appropriate to age, 

s e }~ ~ c l ass , an d o t her· so c i a l 1 y imp or- tan t po s i t i on s 

are acquired through symbolic participation ~,;i th 

individual groups fCooley 1902; Lemert 1951). 

Cooley (1902) deals with the role of the social 

r __ 
4 4 

r 4 "1 

oeT:i.n:1.:1nnaJ. urn~ess in the cieveloumPnt 

of· the self. 1,../ ,.e notes that social self i:- "svstem 

o ·f :i d e a !::- v d i- awn -f r I l m ·l i I e comm u n :i. c a i: i v e .i i f e • t. ha t ·( he 

mind chet-ishes as its own". to. hi.m~ a 

oer::;on t.ends become~ "i'or t.ime'!" hi!=, 

interoretatlon of what others think ne is. Thus. if 

he net·ceives reiection ·J'i~om nt!,er·s he is likely to 

view himself negatively= Develooin~ these ideas in an 

e}n.:il an at.ion of d ev i an ce ~ Lemert ( .1951} ma in tai n s ·i. r1a t 

if devlant acts are severelv sanctioned~ they may be 

j n c rH L• n r a t e d a s oar t u f t. he 1,, e n f i: he j n d iv i du a 1 and 

the integration of existing roles may be disruoted~ 

a I i d re o r- q a n i z a t. i Cl n b a s e d on a d e -.,, :i a n t ,- n J e ui a v o c: c u ,-

(Cooley 1902; Lemert 1951). 

An additional dimension of the boundary 

maintaining function of deviance .1.S provided by 

Beorge Mead= He noted that the visibility of the 

deviance serves to reinforce the social solidarity of 
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the members of society by distinguishing between the 

vi rt.uous and the fh:i.s so:\idaritv 

deoends uoon the activity of defending the soclal 

'.-':i-ystem 1"rom t.h1= thr2at nf the !'iev:iant (Mead 5.918::::',86-

92) D 

The central thesis of social interactionalist 

persoective is that it is not so much the criminal 

act as it is society s reaction to the act that 

further the development of criminal careers (Schrag 

1974:707). Thus, holding this view, this 

perspective has shifted attention from the act to the 

orocess through which the act is defined. 

Accordinq to the interactionalist oersoective, 

one area for +· ._ne e~{p:ior·ation OT the jn"leraction 

1 at# and behaviour concerns the legal 

i: re a t men t. o i c r- :,. mi n a 1 ci e f en d a r1 t. s m J t. i s w i thin t h j s 

area that confr-ontation of legal authorities and 

variut1s uniitir.al sur:i..a::i. qroun~. bt= COH1E H1DST 

evident a At each staqe of the criminal anu 

!·;en ten c inq ~ 1 eqa 1 au thot- :i. ties asse!':-1:?- the Lief en nan ts 

and the offence for evidence that official sanction 

is ~'llarranted. Such e',laluation and i1;ter-µretaticin mav. 

be guided by the oopular stereotypes of criminality. 

Stet .. eotvues not onlv shal:.le uublic attitude!:=> and 

behaviot.tr to:,.Jar-d criminals~ but they also guide the 

v er v c ho :i. c e of :i. n d iv i du a 1 =· l:J ho a re to be ~; o d e i in e d 
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and orocess. Simmons (1965) notes that: 

This selection is not random~ but rather 
J.s influenced by the popular imaqes of 
deviance. Persons oossessihg 
char-acteristics associated with the 
ster-eotv!3e of rt oarticular deviation are 
more likely to be identified and 
ounished (Simmons 1965:226). 

Gaffman ( 1968) al so obset-ves that stereotypes 

become the "means for categorizing oersons and the 

complement ·of attt-ibutes felt to be natural for· 

members of each of these groups, the product of which 

a l l o N u s to d ea l vJ i t h an t i c i pate d other· s t·1 i thou t 

s~ecial attention" {Goffman 1968:2). Within this 

view, the idea of what constitutes cr·iminality i<:-

deemed to be a product of \.'Jisdom among legal 

rep,·e:-en tat i ves developed in their daily in tera cti on 

t-Ji th offenders. At stage of the judicial 

process f r o m a r r- est t h r o u ~ h f in a l conviction and 

sentencing~ the official decision-makinq consists of 

character- i sti cs r-elevant to the behaviour of 

offenders. t·Jhile class or ethnic status be 

r· e l e van t to these con c e pt i on s ~ they may not pro v i de 

sufficient . - + -.1.nTorma~ion for those vii th 

decision in the legal orocess. 

To sum the social inter-act i ona 1 is t 

,.,er· swec.t:i.ve does not adcire=-5 sentencing 1:1ract:i.ces per-

se. Howevet-; it argues that in each stage of the 

er :,.mina) tr5a1 and sent.encir1q ~ 
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assess the defendant and offence for evidence that 

official sanction is ~;1arranted. This perspective 

perceives deviance as the infraction of some agreed 

.upon rules. It believes that deviant behaviour tends 

to reduce stability a.nd survival is dysfunctional. 

Nevertheless! the assumotion that deviance is 

d y sf u n c t i on a l to q r· oup go a l s r a i s e s the question of 

what are the group goals? In spite of this assertion~ 

this perspective does not tell us who decides group 

goals. If the category of those who are termed 

de v i an t s i s no t u n i for· m , then , one cannot e >: p e c t to 

f·ind common factors of personality to account for 

their deviance liehaviour·. 

2 o 3 1~.fl ... ~ Lab e l 1 in q Pers o e c t i "./ e 

Labelling ls a general oerspective on deviance 

.,_ h s 
t. •• a;. has been applied to crj.me and deJ inquency. Thi:. 

DRrsnective assumes that peoole first violate a norm 

by chance c,r 1.u1e}:ulai111=d reason!:: .• This jnj tial act o·i' 

ciRviance~ called primary devlation sometimes elicits 

of stereotyping and rejecting the deviant= 

and Farrell (1976) note that those 

offenders :.-Jho violate the l a\.'J are treated more 

harshlv by the courts if they fit the stereotype of 

"normal primitive"~ an image of lov,er class and 

other minorities whose limited education, lack of job 
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skills~ orientation to the pr·esent, possession of 

~-,eaoons, and immaturity are thought to predispose 

them to violence (Swiger·t and Farrell 1976~ 1977). 

Schur (1979) also argues that people who engage 

in socially disapproved behaviour are label led as 

disvalued individuals. Their status as a deviant 

sometimes becomes a "master status"; that i =· !' other· 

asoects of their behaviour are submerged in a social 

identity as a deviant. The l abe 1.1 ing per-spective 

direct from the causes of primarv 

deviation, or rule breakingf and focuses instead on 

the oeoole and institutions that have the power ta 

lahel behaviour as deviant (Schur 1971~ 1979). In 

addition to this, Schur C1969) ooints out that the 

pr-oce:.s of breakers institutions, like 

orison~ keeas deviants at a distance from the rest of 

society. Deviant acts would occur even if there were 

no such institution! but the deviant ~ f( II ac1:.s~ na"C.ure! 

di:-tr-ibution ~ :-ocial meaning~ and implications and 

ramifications are significantly influenced by 

patterns of social reaction" (Schur 1969:1151. 

The ~ssumµtion of the labelling aerspective is 

that oeople are maior cause of continued deviant 

behaviour And that oeoole who initially violate norms 

are t.reateci maker·s~ nolice~ :iudqes~ 

magistrates~ and others who have the power to affix 
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the label deviant~ 

Gar·f ink e 1 (1956) observes that one the 

label ling of deviant behaviour leads to secondary 

deviation is through the effects of the label on the 

s e 1 f con c e !3 t of the o er son vJ ho has been 1 a be l l e d • 

People ~-.,ho violate the la~'II and ar·e ar·rested bv the 

police and tried in court and sentenced to imprison 

mav have their- conceptions of themselves alter·ed anci 

come to think of themselves as criminals or 

delinquents. Cour· t appearance have been called 

"status degradation ceremonies", in which peoole 

a cc Lise d of viol at in g the c r· i mi n a l 1 a~" are recast as 

unworthy persons. According to Schrag (1974), these 

people can reject other people and become hostile to 

society in order to maintain their self-esteem. Being 

labelled criminal or delinouent in court can produce 

a self-fulfilling prophecy, so that peoole behave in 

a ~"1 a y s con s i s ten t 1,,; i t h t. he i r· a 1 t ere d s e l f - con c e pt s • 

In other 1,·1ords~ once they are labelled criminal by 

t.he police, courts~ and the prisone-~ µeoµle mav 

continue to behave as criminals (Gar-finkel 1956; 

Shr8.g 1974; ~ i •. Lon.:;..11n 1989) . 

Becker (1978) also argues that to be labelled a 

c r :i. m i n a l on e n e Pd n n J v t n r:: o m H1 :i. t a s i n g 1 e c r j m i i"l a 1 

offence and this is all that the term refers to. Yet 

the ~-Jor·d cat-r.ied a number uf cnnnotai:ions =-µecif'lilig 
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au}: i l iary tr-ai ts c!;ar .. acter· isti cs of anv one bearing 

the label. A man trJho has been convicted of house

breakinQ and thereby labelled criminal is presumed to 

be a oerson likely to break into other houses. Thus, 

the police in rounding up known offender for 

investigr.ttion after a crime has been committed 

operate on this premise. He is considered by the 

oolice to be likely to commit other kinds of crimes 

as 1r1e 11 ~ because he has shoi-Jn himself to be a person 

i•Ji thou t "respect for the lat,J" . Thus, an apprehension 

for one deviant act e}: poses a to the 

likelihood that he be regarded as deviant 

(Becker 1978:99-100). 

In summary~ the lnbel 1 in 9. oerspective has some 

per s1.1P. et iv e cioes nut 

;=;entencin9. practices oer se! but argues that. ,;:i-eoole 

who v:,.niat-.e t.iie law~ are arrested ~JV 't~ h e 1.1 o .1 i c c- • 

tried in court and sentenced to imprison may have 

their conr:entions of themselves altei-ed and come to 

think of themselves as criminals. This persoectlve 

n o e s not t e 1 1 us 'e-J h v some p e o u l e en q age j n p r i mar-'-' 

deviatlon and ~.o.Jhy other peoole do not break the 

,-u Jes. rhe pe;-sµecti ve fails i:o make c} ear the 

r::ondlt.i..ons under trJhich labelling will alter self-

concepts~ ~:r- e- s. t r .:i. r. t 0 p p O l'' t U fl :i t i e S ~ f., n c: i a 1 

relationships~ and dr-i.ve devlants into subculture. It. 
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has not made clear when a label will be acceoted by 

.=1.nci ~-Jhen a deviant will re .i ect a 

label. 

2.4 Marxist Accounts of Criminal Justice 

This section e;.~amines marxist accounts of 

criminal ,iustice~ es!=)ecially as they relate to 

s en ten c i n g pt- a c t i c e s • T he o b .i e c t i s to assess the 

theoretical adequacy of the Marxist Pers!=)ective in 

a cc o u n ting f or the p r· o b l em of s en ten c i n q p r act i c e s • 

Marxists do not address sentencing oractices oer 

se~ but modes of pr-oduction. Accor-ding to them~ the 

state emer-9.ed when society became divided into 

classes, that is~ with the appear-ance of exploiters 

and the exoloited (Illitakaya 1978:390-391). For Marx 

and Engels~ t he state i s " a h i s tor· i c a 1 oh en omen on 

:,Jhich contributes to the ideological and !=)Olitical 

co he t· en c e of a so c i a l f or mat i on ~·J hi c h has d et in i t e 

roots in the social contradictions that arise from 

commoditv production~ but t'l,lhich e>:er-ts influence on 

the class relation" (Beine 1982:48). 

Among mar~,:ist theor:-ists, ther--e is an imolicit 

linkage between law and the coercive violence of the 

state, vzhet her· expr-essed in the r· ea u l a t i on of 

productive relations or in the direct suppression of 

dissent. Poulantzas, among many others, derides anv 

sense of opposition bet:,Jeen laN and violence. He 
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argues forcefully that the domestic agencies of state 

i.: on t r n l • t_ \ 1 £2 no 1 i c e an d i:. h P. c o u r t s ~ a t· e 1 ;i n k e d i n a 1 1 

ascending hierarchy of ·terror to the ultimate 

v :i r:J:i_ P- n c e o f t he (Pnu1antza:- Thi'!:-

contrasts ~,ith the view of functionalist scholars 

t.hat the . + . ' . s1:.a -e ex.1.si:s T.o ma ir1 ta :i.n stability r:ivil 

society. Law is reqarded bv the latter as a body of 

rule,;; est.abl isl1ed through r.:onsensu'!:- l<v those t-•Jho are 

Governed. 

Contr-ary to the functionalist position~ the 

mar~·:ists view is that the state is created or 

dominated bv that class of society that has the oower 

to enforce its will on the rest of society. The state 

is established bv those who desire to orotect their 

basis and have the oo~·Jer to maintain the 

state. t,'hthi11 this viei.-1~ la~-, in capitalist societv is 

seen as qiving oolitical recognition to powerful 

private interests. Law is also seen as an apoaratus 

that is created to secure the interests of the 

do mi nan t c i ass . The l a i--: or o v i des t he me cha n i s m f or 

the violent control of the rest of the population. In 

t he co u r- !=- e o f c 1 a s s s t r · u g g 1 e s ~ t he a g en t !=- o f t he 1 a i,, ~ 

oolice~ orosecutors! judges etcs serves as a force 

for the pr-otection of domestic order. Hence the 

s~a~e! and its accompanying 1Bw reflect and serve the 

need s of the r· u l in g c l a=·'=· f Ta v l or et a l 1 9 7 5 : 192 -
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193). 

Marxist theorists view law as an aspect of the 

suoer-structure designed to serve the interest of the 

ruling class~ and in the sphere of criminal law as a 

coercive . ~ ~ ins '-rumen~ 

manipulation. In 

of 

both 

characteristic emphasis on 

class domination and 

cases, is a 

the role of judicial 

ideology as a leading fo,-m of mvstification and 

legitimation of ~ower relations in the economic and 

political sµher-es; and iu~-t as it insists upon the 

economic base of .caoitalism and its reflection in the 

natur· e and function of the state!' the mar}~ist 

o er so e c t iv e a 1 so stresses ho 1-"J 1 a °l'J and the r u l e of l a w 

a r·e under· mined by the spread of i mµet- ia l ism an ci the 

growth of capitalism (Jossop 1980: Burlatsky 1978). 

T he ma r· ~< i s t t he o r-y o f conceives lav~ as 

emerging from the domination of society by the ruling 

class and the replacement of an institution of 

prooert~, in the hands of the society by private 

property in the hands of a few individualsm l•H thin 

the mar>:ist tradition~ 1 a 1-J is made by the ruling 

class and emploved :i.t to furtiler its class 

interests and to maintain its control over the rest 

o f so c i e t '/ . I n t h i s s en s e ~ l a~" f an d S ta t e } i s t. he 

basic characteristic of any class society 

(Theodoropoulos and Akuff 1985:8). 
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Hall et al (1978} focus on the nature of law, the 

oollce and the judicial aoparatus. They argue thAt 

these aµparatuses change with different staqes in 

ca.oita.l accumulation and v,ith different forms of 

state. This can be seen l:.iv the emer··gence of legal 

desootism during the ~eriod of agrarian capitalism in 

eighteenth century England and the rule of law in the 

liberal state characteristic of nineteenth century 

industrial capitalism. They investigated the changing 

role of "policing" in its widest sense~ in the post

war British State, and argued that in response to a 

gener-al crises of authority~ the state developed a 

s er i e s of " m o r· a 1 pan i c s " c u 1 mi n at in g i n a gene r- a l 

crises of lair, and or-der. 1,J i t h i n t h i s v i e 1:1 ! they 

assumed ti1at iegal discourse and practices at·e 

indeterminate and that their actual im!3lementation is 

cieter·mined b'.l other- political and ideological 

discourse and practices. Hall and his 

colleagues account of "policinq the crises" 

successfully locates law a comp 1 e }: of 

strategies available to the state in its attempts to 

consolidate the rule of capital in the bourgeois 

democratic state (Hall et al 1978:186-292) 

Unlike the functionalist scholars 1r,ho believe 

that law is neutral and beneficient to al]. Marxists 

oerceive law as reflecting the interests and wishes 
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of the ruling groups. Thomoson (1975) notes that: 

t_a"''J ts i°)..,.f 
suoerstructure 

definition 
adaotinq 

a µart 
itself 

nf 
to 

the 
the 

necessities 
oroductive 

of an 
forces 

infrastructure uf 
and oroduct.ive 

r· e } at. i o 11 s D As such i t is c 1 ear· 1 'l an 
instrument of ~ne de factor rullnq 
class~ it boti1 defines and defends these 
rulers claims uoon resources and labour 
uo\.ier- i·t sav!'i- \,Jhat. shall !Je u1~ooertv 
and what shall be crime and it 
mediates class reiatio1,s~ ail of which 
u.1-c:i:.matelv confirm and consolidate 
tn: i S t. i I'/ I} r: J a S S l.) 0 ~"' e r • ,-J e 11 C: a t he r LI l e O f 
Ia~·J ls another mask for the rule of 
c 1~-~ (Thomason 1975=259). 

Within the marxist perspective, law is deemed to 

be 1. 1 as s - b a s e d ~ d e f en d i n q t. he 1·-- u l i n q q r Gu L• s 10 c, 1- e t h a 11 

t.t1e =:-Ltb-qrDLlp:S. Thus"' the tunc:tionalist scholars· 

n o t :i. o l 'J o f e o u a } i t v be f o r e t. he l a i,J :t s d e h u n k e d • 

Arguing similarly~ Hartjem (1970) notes that~ 
L.a~·· .:1.s an expression nf .:int.erests~ an 
outqrowth of th2 inherent conflict oi' 
:interest r:hat·acter:i.stic of !:-'.ocietv. L.a~'\! 
is se.1.aom the !3roduct of the 
so c i e t 'l • L a ll'l 

of 
is a 

interests~ 
result of 

rather than ooeration 
instrumer,t. that functions out.side 

the 
an 
of 

oarticular interest. Though law may 
c on t r o l :i. n t e y· e s t ~ i t :i s :-:. n t h e f i r s t 
olace created by interests {Hartjem 
. .\ ·978 ~ 43-44) • 

In Quinney's opinion, law does not represent a 

compromise, of the diverse interest of society. No 

matter to what extent the community may agree with 

the lai.·J~ la1# in every case represents a victory of 

one group over- another~ a victory born of the 

conflict of interests and secured by differentials in 

power. Law supoorts some interests at the expense of 
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others, even when these interests are those of the 

majorityc Hence law is inherently oppressive~ 

Podqorecki (1974) observes that: 

The basic assumotion of marxlst theory 
of la:.<J 
protect 
<- J as:=-

is 
the 
i:lrid 

that leaal 

relationshios 

interests 
5U!31..JCil'·t 

~"llhich are 
t. ~·,e c: l a~E- 111 

.. ' . ci . 
&-4J :.:. T.. r1 r..~ t, e . ~'- e 11 c e 

nnrmE':> 
of the rulinq 

th!:-! ::::.oc:1al 
convenient for 
tn i: h.eE:.e nnrMs 

beinq forced through coercion e>:erted hy 
·Lhe state agencj e5 { Pudqo1·· ecki 1974: ~. \ ~ 

In the view of Marxist theorists, behaviour which 

i s con s. i de,- e d u n ci e s i r a b l e h v t he do mi nan t. i n t er· est.. 

qroup:s mav be defined as aoprooriate tly some 

subqroups wit.hili the :=.ociei:y. When this situation 

occurs, the enactment of a statute reflects a 

con f J i c t between t he c u 1 tu r· e of t. he do mi r, an t (1 r nuµ 

2i.nd the cultures oi' one or more subordinate groupsa 

these !=:'>it.uations th2 law formalize:- r..u}'lure 

r.:0nflict rBther than consensusa According to th.i. s 

v i e w ~ t he r:: on f J i c t. n f i n t e re s t. s. G i ci o m i n a n t I} 1,.. nu us 

and subgroups .is evidenced not only in the enactment 

laws. Therefore. laws considered important by these 

1;1 r u u ~-· s o r e m o r e 1 i k e 1 y t n be P n f o r 1 .. P. d ·L ha n 1 a li~ s i. n 

which they n~ve llttl~ interest. Thus. the violation 

of J.ai•J r,v meml.Jer·s (1f subqroulJ~ art-> mor·e .l.:ikPJv t.o be 

dealt bv law enforcement agencies than are 

violations bv mF.'m!H::n,..s of the domin.::11,t gr--ouos. Witld.n 

this ·vie~,, criminal lA-w ls an instrument that the 
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state and dominant qroups use to mai.ntain and 

pe,uetuat.e the socia) aiid er::0110111ic. ord~;- (Chaiab}:i,:=;.!;':. 

1975; Quinney 1975). 

T he ex pone n t s of the mat- }: i s t the or- i s t =· do not 

oercieve the ~riminal law as an expression of social 

values that meets the needs of the society as a 

whole. The emphasis is! rather, on the ability of 

particular groups to shape the legal system to serve 

their needs and safeguard their particular • ' +-in t:.eres ... s. 

Sellin (1962) notes: 

The criminal law may be regarded as in 
part a bodv nf ruIFs. ~..;ih:i.c\·1 pr1)hib:i.t 
soeclfic forms of 
l) u n i s h 1n en t s f o r 
character of these 

conduct and indicate 
v:ioJat:i.ons. The 

rules. the ki·nd or 
·i:vue uf r.:onciuLt -!:.hev f.,1-oiLi.hit~ i.he 
n~ture of the sanction attached to their 
v :i. o j a t i on ~ ~ tJ e Den d u po n t he L ha r a c t: e r 
and .interests of those groups in thP. 
po r-• u l a t i on w h i c h ;\ n -f 1 u P. 11 c: e 1 e q i !--,. J a t :i. on • 
In some states these groups m~y comprise 
the o,a :i oritv ~ :i 11 otl1P1-!;a. a m:i nr.:11-:i.t.v ~ hut 
the social values 

of the 
\IJ hi C h receive 
c 1- .:i. m :i. r, a J J avJ 

thE! 
a1"'P. prntect.ion 

ultimab~ly 
dom:i.nan t 
1962;4-5). 

those whlch are treasured by 
interest qr-·ouos. t Se J i ir• 

In the vie~·Js of mar->:ists~ the criminal lai'IJ is 

con cei \red as a product of specific forms of 

interaction among cer--tain histot-ical -forces that 

acomoany the develooment of relations of production. 

Pashunkanis (1978) points out that "Criminal law is 

the sphere in which legal intercourse is most 

severelv tested''~ for it is in the arena of criminal 
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justice that the rule of law is necessarily called 

into question. According to this view, criminal law 

starts out not at all from the damage suffer·ed by the 

injured oarty ! but from the violation of the norm 

established l:Jv +- • ,.ne state. He observes that: 

The mrtchinery of the state reoresents a 
verv po~·,erful weaµon. On thi:. r.1attle 
field, relations do not aopear in ·the 
l ea s t to be i n t he s p i r· i t n f K an t · s 
definition of law as a minimal 
limitation of the freedom of the 
personality indisoensable to human co
e}~i1::.tence--- The norm is determined not 
by the possibility of co-existence but 
the domination of !=-Orne bv others 
(Pashunkanis 1978:177). 

Hav et al (1978) not.e concurringly that, the 

ruling class organizes its power in the state. The 

sanction of the state is force, but it is force that 

ls legitimized! however imoerfectly. Loyalties do not 

9ro~'J simply :in complex societies~ but are i:\•Jisted~ 

invoked and often consciously created. Hay and his 

colleagues~ explain that eighteenth centut-y England 

was not a free market of patronage relations. It was 

a societv t>'Jith a bloody penal code~ an astute ruling 

class who manipulated it to their advantage~ schooled 

in the lesson of iustice. The benevolence of rich men 

to the poor, and all the remifications of patronaqe, 

were upheld by the sanction of the gallows and the 

rhetoric of the death sentence (Hay et al 1978:62-

63). 
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With:i.n this v:i.P\.'l~ -\:he 01· ivate mani uulation nf the 

l a;;J b"':/ the and ls assumed. In 

eighteenth centurv Enolanda . . Kina~ 

ulaq.i.strates and gentry used ori.vate e>:tra-legF!l 

dealinqs among themselves tn bend the ~.d.atut.e anci 

common 1 a a,J to their O~Jn purooses. ·Hay and his 

co} leatJtte=':. observe that.~ "justice" t•)as an evocative 

word~ despite the tact that the constitutional 

t.he ~-eventee11t.h F.ngJand 

helped to establish the orlnciples of the rule of 

law:: t.hat ntfences shc,ulri be -i":i}:ed~ and not. i":o \-.:te 

.i.. n de term in a t e : that rules of evidence should be 

car·f:?fu 1} •/ obs2rvec:I; ·i .. hat the be 

adm.i .. ni..stered by a bench learned and honest (Hay et al 

i'iar;-:ists deny the contention of functionalist 

scholars that the rule of law ensures equal treatment 

and p r- o t e c t ion f o t· a 1 l c i t i z en s in so c i et y • Sumner 

(1979) notes that: "the law is not the 

effective rule at all" (Sumner 1979:266-2771. 

Within the marxist position~ the notion of the 

,- L\ l e o f l a ... ,,,, ). s D e r c e i V" e d as iJ o L\ r- q e o i s i d e o 1 o g ?" • I ~t i s 

argued that in every society there is some deqree of 

L nm m on r e Q it J a r .i. t. v a 11 d s t a L, i 3 j_ t v t. ha i: :i. s g u a r a n t e e ci b Y 

latrJ. For e;-:ample~ riqht to life~ freedom of speech 
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rep r- e s en t po 1 i t i c a 1 g a i n s of sub or·· d in ate g r o u p s i n a 

given society and can be made meaningful if these 

groups are politically conscious in society. 

LsJ it h regard to cr.i.me? Marx concentrated on 

~-1 r o b :l em ~- n f po 1 i t i r: a 1 e con ow v a n d t. he r e l a t i n r I s h i µ s 

he~ween caoltal and labour: consequently he di~ not 

number of oassages in his i,n-it inq s that ref et- ·i:o 

r. 1- .:i Jfl e ?. 1 1 IJ L ,- i m .:i n a 1 1 u s t: i L f':' • 1.: ci 1- E' ;{ a in w 1 F. ~ he a s s P r t e d 

·:::hai:. -fundamental conditions of modern bourgeois 

!.':>Or:iet•.: :. .. n qeneraJ ~ p;···nr.,ur:e an averaqe amount of 

r:rime in a qiven national fraction of society. 

Furthermore~ asser-ted • i • 
'- ;1a T. t he m o !., t u D r i q 11 t 

so c i i=•. l q r o 1..1 f.l s ~ the j u d g e s • d e pen d on c rim l n a 1 s for 

their ex.1sT.ence. mar~< s pe1-sr:..,ective 011 cr::..me is. one 

.i. n lf-J hi c h a .- e l a t ions hi p be t \."1 e en e con o m i c con d i t .ion c:; 

and ihe i:!ffiOU r: t of . is assumed • 

snecificallv! crime is often seen to be a product of 

:ineou.i.tahJe ecn;1omic 1-elationshio :in i:i r:ont.e>:t of 

general poverty (Taylor et al 1979:209-218) 

In the view of marxists~ the function of crime in 

society is its contribution to temporary economic 

stabilitv in an economic system that is inherently 

unstable: 

C F. i me t a k e s a pa r- t o f i: n e s u p e r -f 1 o u s 

poaulation of the labour market and thus 
reduces competition among the labourers 

up to a certain point preventlng i.•,ages 
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from fallin9. below the min.i.mum the 
!:'::-T.rnqgle 
part of 
c,-:i.m:i..naJ 
natural 
a i:.101.1 t a 
whole 

aqcd.nst cr·.:i.mP. c1L,sc.H·bs. another 
this population. Thus the 

r.:r.ime:-
"coun ter1r,eiq hts" 

cnrrP.r.t ba)ar,r.e 

oerspective 

<:•nP. nf 
which 

and n1:.,en 

those 

brln~,1 
u:u a 

of t . .tse f u}. 

D c r.: u pa t i on s • • • t iH? c i- :i m i n a J • • • n r o d u r. P. s 
·the who 1 P. 

just.:i.r.::e~. 
of the police 

(Ta-...,)or et .. , 
i::IJ 

and of criminal 
:1978::167-.i.68) 

However, in the view of contemoorary marxists, 

c r i me :i. s Reen as a m or a l and po 1 i t i c a 1 con c e pt i,; h :i. c- h 

can only be understood within the conte}~t of the 

moral and political ideologies constituting ii: iHall 

et al 1978: Thompson 1975; Sumner 1982). According to 

an v at tempt to d iv or re r: r .i. me -i i · o m j ls 

and re frame it within a "neutral" 

"Db·iect:ive" c1nd "scientific:" ·framet...;ork wi11 mer-~lv 

distort its reality and orovid@ legitimation for the 

D\.•er·ative ,-elation~- h :i. u" fAh:i.re 

1989: 22) C 

Mar;-: did not write !:-pecifical lv on sentencing 

practices. The genral position of marxists is that 

i:he activities of the courts~ a coer-ci ve state 

aoparatus~ are directed at the control and 

suppression of the e}!ploited masses. Within this 

conception~ the principle of the pr-esL1m µt ion of 

innocence i~hich is popular in the capitalist 

societies has been the sub i ect of debatea Thus! 

within this view~ variation in sentencing practices 

of the co u r t s may be vie:,; e d as d e 1 i be rate a c 1:. by 
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sentencers in the caoitalist societies to protect the 

For mar~-:ist theorists allege that 

iustir:.e :ls class-based. This means that the rich r.an 

mani~ulate the svstem to their advantage. Within this 

view~ cr.im:i.nal lai'IJ is not autonomous to societv ~ L,ut 

it is itself a construction. created by those who are 

in µosi·i:i.on of uow2r·. "i"he administration of· iust.ice 

1.5 a human~ social activity that is seen ·a.s bein\} 

constructed bv varjous 

tmno52 their order 

"I • ... eqa.1. 

on those select for 

,::, r o c 1= s s :1. 11 q • Ti I e co LI r· t s ~-J h :i r.: h ad mi n :i: s i: e i·· i u !:?, i:. i c e are 

oerceived as organisations dealing with the kinds of 

c r i mes m D s t o f t. en an d mos t v i s j l, l Y P. n q a c~, e d i n b v ·t he 

socially disadvantaged group. 

Marxists a:n;iue that the selection of suitable 

judges for· the adjudication orocess has well defined 
.l 

limits which have been imposed by ruling grouos. 

The offender·s ~"i!ho ar·e processed by the cour·ts are 

overt-th e,1 minq l y d ra~·,n f ram the lower socio-economic 

status. It is argued that, it is the province of the 

Courts to decide ounishment any oarticular 

offender should actually confront. The iudge has the 

ootion to determine how much of the ma~{imum or 

minimum terms e.n offender· i'llill receive, or· ~-,hether an 

offender will ever see the inside of a prison at all. 
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accordinq to mar}rists, there is sentencing 

var:iat:i.on in the r.:ao:i.ta).:ist sor.iet.ies because !'.,ome o·f 

:i u d q e s a; 1 ri 111 a q .i s t t- a t e s are lenient i...,i.th high 

and magistrates impose harsh sentences on 

sncio-econom:i i.: stat.us otfenrie,-t.'. :i.n ot-cier to prnter.:t 

the interest of the ruling grouos. 

Hav et al (1975) notes in eighteenth 

century England! "most published sentences came up to 

Gihborn·s standards". The aim was to move the court, 

to imoress the on lookers by rtJord and gesture~ to 

fuse ter·ror and a r-gumen t in to amalgam of legitimate 

oower i.n their minds. In the court of the iustice of 

the pea c e , due or o c e s s isJ as 11 o t so mu c h in e v id en c e as 

in the High Courts. Many .iudges convicted offenders 

on flimsv evidence, µarticL!larlv thev ~"'ere 

subservient to a local magnate. The bench stressed 

their concern for· little personal proµertv = Hoi•H,:.>ve,-~ 

from time to time judges passed varying sentences for 

c:er·tain crimes like theft of clothes 1rs1hich thev 

procl~imed in court to be particular misfortune of 

the poor. 

Hay and his colleagues observe that! the nature 

of the criminal trial in England gave enormous 

discretion to men of property other than the poor. A 

9oor man s defence i,1as often a halting~ confused 
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statement. At the lowest levels, within the immediate 

2}! oer .i. en r:e of t. he rir.<r.H· ~ narcio11s ~·Jet·e ;.:,ar·t o·f i:he 

tissue of partenalism~ expressed ln the most personal 

bv ,· the rich on behalf of the poor. 

.i m po r t. a n t s e l f - i u 5 t. :i f :i c a t i D n o f t he ,- u :i :i. n 1:1 o. re< u p i: ! i a t 

once the !Joor ic,as chasti:-ed sufficiently to orotect 

D,-.r::iue,~t..._,. ~ it i-;,1a!':'. a1so ~·.he dutv uf the rour-ts i.D 

protect society (Hay et al 1975:29-47) 

The mcn-}:.i:.ts contr·ibution to the analysis of 

criminal justice process lies in its clear 

identification of its class character and its or·igin 

on the economic organization. Thus, demonstrating the 

d i a 1 e c t i c a 1 n a tu r· e of t he r- e l a t ions hi p be twee n 1 a w 

and economy .• The marxist perspective also agrees that 

variation in sentencing exists. However. the marxist 

political economy aporoach has failed to e}:amine 

critically the social basis of variation in 

sentencing is general Iv regar-ded as 

deliberate act by magistrates and iud~es to protect 

the interest of the ruling gr-oup in power. It thus 

dismisses the discussion of variation iri sentencing 

as a frutless e}:erclse aimed at reforming and 

Jegitimizinq an aspect of the capitalist 

or~er. We do not share this view because in Nigeria, 

of f enders p r- o c e s s e d t h r o u q h t he l o \:Jet- co u rt s ~ come 
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fr-om both the lower and hiqher· socio-econc,mic status. 

Chambliss (1974) notes that the mar}-:ists 

political economv approach emphasis conflicts between 

vested interest groups vying for the favours of state 

newer through use of legal changes. In addition, he 

arques that the mar>:ist oolitical economv aporoach 

em p ha s i s the :i. n here n t con f l i c t =· bet IIH: en t hose i•J ho 

rule and those who are ruled and see the criminal la~ 

as incorporating rules for enforcing the interests 

and ideologies of the ruling g rot1ps (Chambliss 

1974:37). 

The imolication of this viei,-.., for· sentencing 

orocess in Nigerian lot,Jer courts;, is that societal 

conflicts between the lower and higher socio-economic 

offenders are carried over into the courts. 

Conseouentlv~ magistrates and judges pass different 

sentences on offenders to ~rotect the interest of the 

group in power rather than to promote the well-being 

of whole society. 

L.5 Liter·ature Review 

The behaviour- studies have considered the 

structure of courts as well as the characteristics of 

the judges who staff them. Carlen·s (1976) studv of 

London Magistrates Courts is a good illustration of 

re sear c h ~...,hi c h e }~amines the imp or-tan t of s t r· u c tu r· e as 
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well as the defendant's meanings. She found that the 

justice .1.S oroduced in Magistrates Courts 

derives from socially coherent social relationships. 

She oolnts out that!' in the courts 1t-Jhere several 

judges are involved in the decision of a case, the 

nature! and timing of discussions between the judges 

may be highly relevant to an uncief-standing of ho~-~ 

decls.i..ons are reached. According to her! even the 

layout of the court builtiing and the judges chamber 

together with the amount of administrative and legal 

reseat-eh as:.i.:.tance available to the iudicia1~y~ may 

have an influence on the e,-:tent and kind of 

inter-action w.hi c h take!:. u i ace between the judges 

outside formal case conference. She notes that; thP-

criminal trial in a Ma9istrate·s Cuurt functions bv 

involving the defendant only as far as his presence 

and par-ticiµation necess.ary to the cour·t's 

"olausible p,ublic performance of iustice" (Carlen 

1976:236). 

Hazard (1984) also notes that the layout of the 

court room~ the places :,,~here various participants in 

the proceedings ar·e required to stand, the 

identification of various actors by uniform (judges' 

r-obes or· t'\!igs) a,-e seen as far fr·om insignificant in 

this resoect (Hazard 1984:236) 

~,,.! i t h r e g a r d to f a c tor s r· e 1 at in q to t r a i n i n g and 

CODESRIA
 - L

IB
RARY



62 

backgrounds of iudges Llewellyn (1960) stresses the 

n11merous "steadi.ng factors' operating on judicial 

de c i s i on - ma k in g in co u r t s : in f l u en c e s a r- is i n g f r· o m 

common tralninq and e~{oerience of judges adherence i:.o 

kno~·Jn technioues of legal argument and legal 

analvsi·:;.: the situation of group decision-making~ 

w here an a 1.:n.:, ea l i s he a r d an d ci e c i de d lrv more t. ha n one 

certain standard of intergrity and 

i:wofe'!::-'!::-ional skill~ certain ~·Jide-sµt-ead e}:pectation 

t,Jithin the legal culture of the time and olace as to 

ho~v judicial responsibilities to be discharged are 

very important. 

Schubert (1963) argues that the assumption that 

the ~ersonal attitudes and values of judges are the 

controllinq factor-sin judicial decision-making is 

seen as evidence the behaviour studies have produced. 

Hoi"ever ~ he points out that~ the freouent 

correlation found in this research studies on 

judicial attitudes and judicial behaviour i:-

unconvincinq given the loseness of the conceot of 

attitude:. i Schuber-t 1963: 100-42). 

M.ilnet- (1972) also observes that most Ni9.erian 

mao i st ~-2-tei:::;. and nrrt and the 

choice of sentence belongs to the judge's alone. Yet 

edur.ation e}:µer ience ma'-1 nut alwav!=. be 

aporopr.i.ate in helping him to make his 
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·=;.en LP.11cinq declslon. l.<Jhether he be a Hiqh Court 

111agistratf:! t)r· inembe)- 1:i-f r.: u !';. t. D m a. I' V C, ;- {\ i- f:' a 

Court. He ma;!' be skilled in slfting evidence and 

en ~. u i- i n Q t i la t t. he u r u c e ci u r a 3 r e o u i r Pm e I i t s f o 1- i:i "f a i r 

trial are observed. It may even be as lt nas haooened 

.t n t lie !'c,tates~ a per ~-;.on can 

aooninted directly to the maqistracy uoon 

qual:i fication without anv 

exoerience (Milner 1972;54-55). 

v.J ha t be ha v i o u r· i s t s have d one her· e i =· to ass er t 

that .iudges and magistrates are merely oolitical 

actors~ dischan;iing go v er·· nm en ta 1 decision-making 

functions and are subject to pressures and 

constraints~ not oualitative:iv different from those 

existing in other branches of governments. 

Offence Attributes 

;.,.Li.th to factors related offence 

attributes. greater interest has been shown in the 

ser-iousness of offence. Sellin and ~Jolfgang (1964) 

e>:amined a group of judges! college students~ and 

police men at t.he University of Pennsylvania~ and 

ask~d them to rate "seriousness" of various offences 

on an eleven-point rating scale. They found 

considerable agreement on the ranking of 

" s e r·· i o u s n e s =· " o f c t- i mes D Ho1rJeve r ~ the i r· study 1/"J as 

cr.i.ticized on the ground that their sample was 
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unreoresentative. Rosi et al (1974) also obtained 

t,im:i.lar· r-esuJ t. ~..iith a mor·e repr'esentative :-amnle. He 

showed those questioned a list of 140 offences, and 

a s k e r:l t hem t o r a t e " :;;; e r i o u s n e s s " n ·f ea c h u f f en c e f ,- o m 

,_q .... , ascendin9 o!'""der of gravity. He found a 

s.uh:=,tantial degree i:.1t t:onsf."'n!:':-us i11 1-ankino of the 

crim~s and there was comoarativelv little variation 

educational groups. The researchers noted that~ 

not soecify what was 
a=-~~ nor 

resoondents what they 
d :i c., 
meant bv · their 

,..-ctt:inq!'::-~ Dhv:ious)v; r1::50011dent.s imnarted 
some meaning to the term a a mean inq 
!-:=-hared suff.i.c:ientJv b,1 others -Lo i.n·nduce 
hiqh degree of concensus. Ti·ie normc; 
d e f :i n i n g how c.=. e. r · :i. o u !?- v a r i o u 5 c r :i m i n a l 
acts are considered to be~ are quite 
w j_ d e } v ri i s t.. r .i b u t e d a ln o 1· 1 g l .1 1 a c k s a n d 
whites~ males and females~ high and low 
,,.,_r,cio-econom:i.c levels anr:1 amc,no JeveJs 

of educational attainment (Rosi et al 
j·974~:731-237) er 

Q.t.f P-n de r- A ·l: 1:r l bu tes 

f.n terms of offender attributes influencing 

s en t 1: n c i n q 1.1 r-- a L t .i. c e s ~ Hao a n i j '9 7 4 ) , e v i e w e d t 1t; en t v 

r:1t-evious studies i:hat had founu associations bet1<leen 

uP.r::=.ona 1 

d j_ :=; DOS l. t i On S • 

O .c 
' -\:.he 

The DU/'""DOSP. of 

u·ffencie1· ,f. ar,d f :i.na J 

hl.s research ,..,as to 

e};amii;e the ;~e}at.ionshio amoi1q a9e~ 

soc.io-economic st~tus of offenders and sentence. He 

founri that. race~ and so c i o-p co11 om i c. status 
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aroduced the same low percentage of accuracy and that 

the defendant's se>: !3layed negligible role in the 

determination of sentence (Hagan 1974:357). 

Green {1961.) a 1 so in a study of 1 ~ 437 cases 

,, en t en c e cl :i. n P h :i l a ri e ) f j a b v e i q Ii teen i u d q e s ~ -.f o u n d 

that the lP-qal factors such as the orior criminal 

recnr-rl::. and rP.r:ommendations to the r:ourt accounted 

for most of .,_. ' 
LJ18 variation apoarent from simole 

rumµarat-ion. Usino a nrediction measurP. anc:i combining 

1:hese factors to classify the convicted as to 

Pxpected senteJ1ces~ 11e conc3u.ded that a!=- cases movP. 

frnru extrme gravitv or mildness. . • .; .· 1 Juo .... cia~ standards 

!:P.nd to ber:uwe :ies::. !:-',i::.able and !=-en"i'enr.inq ref1ects 

·the .i.ndividuality of the judqe (Green 1961.:67-69). To 

t;.;ome ~;.cho}a.r~- of s en t P. n c :.\. n 1,.1 (·his 

.i. n t:xod Lt c t ion conceot of individuality of l:he 

:.~ l i 'f. L< c1 n a 1 v s :i. =· u 'i t.l:e u r u I .. , J 2 r11 11; a v a 

1··etreat from systematic and object.i.vP. investigat.i.on 

•,:,.u b ·( ect.:i. vi tv and irrationa}iiv 

resulting into injustice. 

Case orocessino AttYibutes 

With regard to case processing attributes, some 

researchers have found that the variation in 

sentences can he accounted for by the processes of 

probation. For example, discriminatory factors that 

affect sentencing process can i.Je intt-oduced via a 
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probat.ion of f i c er· · s recommend at i on to the iudge. 

Carter e.: al (1976) found significant relationship 

betNeen the riroba tion officer··=· recommendation and 

the judge's disoosition to orobation in a Uniteli 

States Federal district court. Other examination of 

this factor showed that the orobation officer's case 

1 oad and sub .i ecti ve per· r:epti ons of an off ender· s 

demeanor and probable success on probation indirectly 

affect ;;;entencing outcome through the officers 

recommendations (Carter et al 1976; Hagan 1975). 

Aischuler· (1978) has found that harsher penalties 

are imposed upon those defendants who go on trial as 

comuared to those entering guilty uleas. Rosett et al 

( 1976) also note that the use of the prosecutor's 

discretion in determininq the charge contributes to 

different disposition in sentences (Alschuler 1978~ 

Rosett et al 1976) 

Cole (1990) observes that the Nigerian 

l"iaqistrate!=. Courts tric1ls are as cirawatir: as their 

L>Jesi:ern counterparts~ but the dramatization of the 

Nioer.i.a11 } o i,; e r r:: o u r t. s 1, t D r: e e ci j_ n q s 1:..es mainlv 

s }: a q .i. n g a f " d e q rad a t ion c ere m on i e s " i n ~-11 hi c h g u i l t is 

o ·;= t ex ·1 J o r:: a J :i. s e d an d po J i [ ·. e v P r ,..;. i o 1 1 s o f r P- a l :i t. ;1 :_;_ s. 

u.nlleld in 21 ritual of laughter: coerr:1.on and abuse. 

In a dramatic riispl~y of iudicjal misconduct mar·ked 

bv disreqard for the orincioles of due t:1rocess of 
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t a w :' t he r o 1 .. 1 g h t re a t men t of N i g er i an l.'J or k in q c l ass 

rJefP.ndant!:::. i.s t. I ,a ·L such 

de·/' enLl nn ts lack political channels through VJhlch 

d:i saµprnvci.l. of j11dic:ia) m :.i. S t O li ci LI L t. u·f 

ma r q .i. n .=t l ..i. s e d sectors of the oooulace can be 

t ., " ' c,1a .i . .i. P.nqeo and Lui···tai}eti. i1e a1-ques t!)at: ~ "nolitir:aJ 

ac:c~ULtntabilit·tu in respect at the .it.tdiciar:/ irnpl .. G.e·3 

·1:i·iat -~ L~dqes a11d ma~~i:=.t.rat.e~. !)~ st.ti:i_i ect to :f.c,,ne for u1 

of non-qovernment civil riqhts sur\tei 11 an ce and 

~.houlr:l he que5tioned un no:int.s of· anpruach~ He 

c n n c 1 u d e s t h .::l t u n l e s s an d I H, t i l N l {] er .i an ma g l s t r a i: e 5 

a re de t err red b ,._,. Du u } i c Do 1 :i. t. j c a 1 p r· e s s u r P. =· i Ii d i cat in i;:i 

di5apot-oval ~ they ~·Jill continue to oeroetu.Rte in such 

t..rud.=; rhF.?t.oric and drama~ Bn of i u~.t.i ce 

which orotJ u ces clr.tss domination in the Nigerian 

societv iCole 1990=312-315}. 

2. 6 Summa.rv 

In this chapter-~ have analysed various 

theoretical perspectives on sentencing !3ractices. 

this study the stru ctu r·a l 

functionalist pers!=}ective over the social 

in t e t· a c t i on a l i s t , the labellin9~ and the mar~{ist 

ones. The structural functionalist discusses 

sentencing practices and argues that sentencing is a 

comolex issue~ but harsh judges and lenient judges do 
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not nccount entirely for sentence variation= Every 

ma g i s t. r a t. e a n d j u r.l Cl f:' e }~ e 1·- c .i. s e 5 d i s c: r 2 t: i u n a 1 ·1 d t !· 1 e 1~ P b v 

riqht.s of citizens. The rule of lni.-J requires tha'i: 

rl i s c r 1:-: t i o 1., be r- e s t. r a .:i. n e ci b u t :i t. i s :i. n t. he a re a o f 

discreti.on th21t th~ oractices and attitudes of the 

senti:;,ncers affect. sent.e1,c:ino nr·act:iceso 

On the one hand~ socic1.l interactionalist 

focu!.:!.es on the nroc:P.ss. This 

perspP.r.t.ive oercelves deviance behaviour- as the 

infrar:t.ion 1rf ~~.um!:.' an.reed uuon rules. lt aroues that 

i t :i. c:; n o t so much the c rim in a l a c t as l t .i. s so c i et v · ~, 

.:::r-'i.m.i.naliL>'. Society cre,:1.tes deviance by m-3.kint] those 

, H 1 e :=s w l I o s e v ~· o 1 a t. i on con bi: i t u JL P- d P. v j an c e i., eh a v :i. nu ;~ • 

On the other~ labelling oersoective, focuses on 

t he p e o ri 1 e and j n s t i tu t i u n s that ha v e po~·; er t. u J a be l 

behaviour as deviant.. This persoective argues that to 

labelled a c·r:i.minal ~ r:: r.11 111 m i t a 

s .i. n q i e nr- .i. m i. n a 1 o f f en c e ~ The o o l i c e ~ in r- au n d in g u p 

known n-ffende;~c_=. for· .i.;1vest:igation after· a t.rjme has 

h P. F.: n r: o Him i i: +: e d o o e r a t e on t h i s o rem i s e • P e o p 1 e i·, h c 

v i u } a t e ·i. ! 1 e r: r .:i m i n a J J a,·,; an d a r re s t. e d I., v ·!. be p n l i c e ~ 

·tr:i.ed i.n court. and sentenced -to .i.morison mav havf'i 

t.hlnk of themselves as criminals. 

The mat }:ist persoective does riot addr-ess 
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sentencing 1::n-actices per se~ but focuses on ~"l!ider-

social forces ir, hi eh mould the society. Th-is 

per·spective sees the criminal iustice orocess as a 

conflict between the ruling group and under-

i::n-ivileged gr-ouµs. .,. L 
1 L is ar-gued 1tJithin this 

perspective that criminal laws are always enforced in 

favour- of the ruling grou~·=·· Thus~ rulinq qrouµs have 

better knowledge of the laws and how to evade them 

without necessarilv getting entangled in the judicial 

net. This perspective argues that the ruling groups 

that a pp o in t t he en f or c er· s of t he=· e l a \.·J s can ea s i 1 y 

man.i.pulate them to their favour. Consequently~ 

members of the ruling grouas rarely find their way 

into the criminal courts. However~ there might be 

o c c a s i on a l r- e hear=· a l s whereby t he r u l i n 9 g r o u p =· are 

processed in these courts. It is argued that through 

such occa:.ional cerebrated and publicised cases!" the 

under-privileqed qt-ouos are made to have faith in the 

criminal that aft.er all~ 2 v er v on e ). s P. q u a l 

before the law Rnd will be justly treated in courts. 

Also closely related to this~ is the issue of the 

socio-economic status of offenders in the capitalist 

society like Niger-ia. It seems to me that this 

emphasis represents an . • . 1 uncr1.-c.1.ca.,_ &!3plication of the 

ma r- >: i s. t µet- s p e c t iv e • T hi s u n c r· i t i c a 1 a pp 1 i cat i on of 

this perspective may be seen in unquestioned 
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assumotion that offenders processed through the loic,er 

c Du r t s :i ri t l 1 e c a u i ta J j !:=- t. so t . i 1= t v 1 j_ i, e N i g F? 1·- i a • c c, me 

from the lower socio-economic ' + SL.a--t1S. Thus. 

:.i.nclicat.inq that tl,e judicial prorer:.s is a mechan:i sm 

by whi eh the ·dominant cl ass requ 1 ate and control the 

hehaviou, of 5u\ . .1or·ciinat.e classes. 

In addition to this~ it has been argued bv 
' 

the 

mar- ~{:i:.ts that . t . ·;us ir.e is t..:lass-hasedD lh:i s means ·that 

U1e rich can manipulate the cr-iminal justice svstem 

t D t he :i r ad v a 1 ·, t. a q P • A p no r n t f en d e r i =· m o r e J i k I? } v tu 

be con 'v' l C ted of a crime an eaoallv qullty 

Q f f P 11 G f:::: 1~ D -f f) F e a t E ;- Jli P. al l ;:?. m WhP.11 t. he 

nuhl i..c official or corooration e>:ecut.ive commlts a 

doin9 it again by removing him from his oosition of 

The noor u·1 fender r.ori trast 

apoortunity to commit violation such as this. Ii he 

commits a sei-.inus offence~ ..J.. i .. to be with a 

' . + ;,:_n J_. e or pistol~ and he i,d 11 have to go to orison 

he c au s I=' t ha t ha up en s to he t he o I d v !; n o ~·ff1 w a v D f 

keel3ing 1r-1ea!=)ons out of his hands. 

Apart from this~ we have reviewed the literature 

on sentencing process. We have noted that magistrates 

and judges are subject to oressures and restraints. 

Conseuuently~ judicial standards tend to become less 

and sentencing rP.flects iri-ationaiitv and 
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iniustice= 

in the next chapter~ ~\! i 1 l focus on the 

methodology adopted to examine the sentencing 

pa t t. e t- n s a n d µ r a c t i c e =· i n b) i g e r i an i o ~" e r co u r t s • 
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NOTES 

CHAPTER TWO 

1. The term "ruling group" is used in this study to 

embrace politicians~ those engaged in the 

admi n i str-a ti on of gover-nment oolicies, 

especially at the up!=)er level, 01r,ners of the 

means of production~ since thev are highly 

connected {,Ji t h the former- and occasionally 

rolled into onea The term "ruling 9 r·ou p" is 

orefered to "Elite" or "ruling class' which has 

oener·ated much debate. For more detailed 

discussion of the issue~ see Manghezi~ 

op.cita µp.69-116. 
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CHAPTEF: THREE 

3. RESEARCH METHODOLOGY 

3. 1 Introduction 

The aim of this chapter is to de::.cribe and 

explain the methods employed to collect and anal)rse 

the data on sentencing patterns and practices in 

Nigerian lower courts. The reliability and validitv 

of the findings of any research study depend to a 

large extent on the method emploved in collecting and 

analysing the relevant data. In this 

collected data on the passed criminal cases Hhich 

were processed in the Magistrates and Area Courts. It 

is possible that some convicted offenders might lie 

about the i r·· a g e ~ marital status~ occupation~ and 

their educational attainment. Hoi•Jever ~ other 

available information extracted from official records 

remain valid for the period of the research study. 

The as.pacts co\/ered in this chaoter include the 

population of study! location of study! sampling 

p r-· o c e d u re ~ method of ..... oa .... a presentation and 

interpretation~ variables~ field problems a.nd 

limitation=-~ 

3.2 Pooulation of Studv 

In this study~ the 1 • . popu~at:.ion compri::-es of 

1~ecor-ds of :i r1dividuals who have been tried and -found 

guilty of criminal offences like propert'/~ person~ 
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and traffic in Nigerlan lower courts. Also included 

in the populatioH are magistt-ates and ·iudges from 

1980-1988. 

3.3 Location of the Study 

The location of this study is northern Nigeria~ 

a. geogr-aphical r·egion lrJhich is made up of 11 
1 

states,., Although the topic of this study suggests 

a nation-wide coverage~ the consideration of research 

economy renders a geographical restriction rational. 

The limited time and finance at the disposal of the 

researcher did not allow the study to extend to the 

southern states of Nigeria. 

Kaduna~ Kano~ Jos~ and Makurdi towns have been 

selected for this study out of many others in the 

nor-ther-n states of Niger-ia. Kaduna and Kano r·epr·esent 

a different cultural area from Jos and Makurdi and it 

necessar-y to affect both. Besides~ the 

d i v·e r s i f i c a t i on of e con o m i c ~ po 1 i t i c a 1 ~ and so c i a l 

activities in these towns give the courts located in 

them much of the character which is typical of the 

lower courts in nor·theFn Nigeria. 

ttJi thln the four tot..;Jn s ~ " ' -1-- • a1:.1:.en ~ion i,,as focused on 

Magistrate<:- Area courts. These courts 

selected because they are courts of first instance, 

t. ha t i '=· ~ ·l he}. a r e c o u r·· t s o f or i g i n a l Jurisdiction 

where most of the crlminal cases begin before appenl 
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is made to higher courts. These coLtrts al so have 

jurisdiction to try a wicie ;··ange of criminal cases 

including assault! house-breaking! receiv~ng-stolen 
2 

-property~ theft~ and traffic offences. t#hich are 

of interest to this study. 

3.4 ~ , . ::i.amo ... .1.na Procedure 

In the four research centres: Kaduna! kano! Jos~ 

and Magistrates and Area 

selected by going throuqh the list of these courts in 

Chief Magistrates atJD Upper· Area Courts. 

Inspectorate Offices. After that! we went to each of 

tile selected courts. and ;,oted those t.!iat had good 

records keeping. A total of twentv four Magistrates 

Courts and four-teen Area f:: C.1 Lt r t S We t"' e purposively 

selected on this basis. 

A total of 800 criminal cases were then selected 

from the criminal records books or files~ from the 

Magistr-ates and Area cour·ts ~ In the Magistrates 

Courts in each research centre~ one hundred criminal 

cases wer·e purposively selected bv going through the 

minute books, quarterly returns~ court files, and 
3 

First Information Report on the five offences: 

ass au J. t,, house-br·ea king=' recei v in g-s to 1 en-1:,rnper- t y ,, 

theft~ and traffic. Also those cases selected were 

i he one!:=. cor1 si ci er ed r.o be the best i 1·, i.er··ms of record 
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keeping. 

In the Area Courts in each research centre, one 

hundred criminal cases were purposively selected by 

going through the minute books~ quarterly retur-ns,. 

and First Information Report on the five offences: 

ass au l t ~ house - break i n g =' r· e c e i v in g - s to 1 en - proper t y ,. 

theft and traffic. These o·ffence categories were 

selected in bofh Magistrates and Area Courts because 

they are common offences which are often reported to 

the Niger·ia Polic For·ce~ and are ttr·able in the lo,-..er 

courts. See Table 3.1 b~low for distribution of cases 

in each research centre. 

fable 3.1 ~ Distribution .... of ...... Cases ..... in ..... Each ... Resear·ch .. Cent.re 

Kaduna 

Jos 

Makurdi 

Total 

Magi:.trates 
CoLwi:-.s 

N 

.100 

100 

iOO 

lt)(J 

400 

At·ea 
Courts 

N 

1(,(i 

100 

400 

Total 

2(1(i 

2()() 

200 

200 

800 

As shown in Table 3.1~ regardless of the type of 

offence,. 100 cr-iminal cases were selected on the five 

offences in each research centre in the Magistrate 

and Ar·ea Courts. I thought that 100 criminal cases 

were large enough and selected the best that had fair 
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variables. 

It discovered 

ree.earch that not all 

during 

the 

the course 

information 

of the 

on the 

sentencing patterns and practices in Nigerian lower 

courts could be obtained from court records. It was 

therefore necessat-'! to use self-administered 

questionnaires to supplement inf.ormation from 

official documents. Consequently~ self-administered 

questionnaires were distributed to 38 magistrates and 

judtes in the same research centres as shown in Tabl~ 

3 ~ 2 be 1 OlfJ ~ 

Table 3 ~ 1: D:i.str·ibution of . Cases in ____ Each __ Research ____ ,Centre 

I fi,,..::1 .. ~ .. Area ' Total , 1ag1s-cra-r.es ' 
Cour· ts Courts l 

! 

Research Centre 

N N N 

Kano 1(i 4 14 

Kaduna 6 7 1 "'::" 
~~· 

Jos 5 1 6 

Makurdi 
..,,. 
~' ', 

..:.. 5 

Total 24 14 38 

As table . .::, - 2 S hOltJS ~ the 12.rgest number of 

respondents come from Kano Magistrate's Courts~ and 

the smallest number of resoandents come from Jos Area 

Courtsa 
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3.5 Method of Data Collection and Analvsi~ 

The data collect.ion for the study took place 

between Mav and December 1988. Two methods of data 

co 1 l e c t i on a r e used i n t hi s stud v : doc um en tat- y sour- c e 

and self-administered questionnaires. The first mode 

of data collection is documentary source like court 

records; minute books; first Information Reportf Case 

f i l e s and quarter l y return'=· of c r i mi n al cases f r· D m 

the Maglstr2.tes and Area Courts. The reasons for 

e>~amining these records to collect 

information on the sentencing patterns and ~ractices 

of Nigerian l o i11 er· co u r · t s in the i r ci i s µ o s i t i on of 

criminal cases. 

The second mode of data collection is self-

administered que~tionnaires which were used to obtain 

information ft·om judges and magistr-ates. Self-

administered questionnaires were used because access 

to magisi:.r·ates and .iuciges is ver·y difficult. Besicies:

self-administered questionnaires have the advantage 

of being cheaper and quick er· to administer than 

interviews. In this study~ the qt:.testionnaires ~·Jere 

distr·ibuted by the researcher himself and his ti,Jo 

research assistants to a sample of 38 magistrates and 

j u d g e s • T he re sear c he t- was a t ha n d to e }~ p l a in any 

doubt the magistrates or the judge had~ and also to 

en'.=-Ure them of confidential it}'. Then the 
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left the respondents to 

complete~ and were picked uo later by the researcher. 

The self-administered questionnaire i:- mor-e 

approp,-ia te in dealing especial l;.,- sensitive 

is:-ues if they complete anoymity. The 

respondents; might be reluctant to report 

controversial or deviant attitudes in a face-to-face 

interviewr but might do so more willingly in response 

to an anonymous self-administer·ed questionnaire. 

To overcome the problem of return rate 

gener-al ly associated ~·Jith questionnait-es~ I developed 

a device to make the return of questionnaires easier 

for those resµondents. This t•Jas done thr-ough the 

provision of self-addressed and stamped envelopes for 

ma i l i n g t he quest i on n a i r e s i: o the r- e sear- c her as soon 

as they completed them. On the whole the result was 

encouraging~ becau::.e I collected most of the 

questionnaires 

n=sponden ts D 

In addition 

delivered 

to documentat-y 

to the sample 

source:. and self-

administered questionnairesr the criminal procedure 

in the Nor-ther-n Sta.te:. of Niger-ia and. the Penal Code 

vJere studied. The purpose t-Jas to understand the 

power-=- of Magistt-ate:- and Area Cour·t judges under 

these codes. The codes are lengthy and elaborate~ and 

are written in legal -jargon. The codes were studied 
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to enable the researcher to come to grips with the 

philosophy punishment in the f.Jigerian 

cout·ts. 

3.6 Variables and their Measurements 

In this study~ the variables examined derive from 

i:ne primary objectives of the research. Therefore, in 

to have full kno~-.: l ege of .h i: .. e sentencing 

patterns and practices in Nigerian loner courts, the 

following variables were examined. 

Deoendent VariablP; J..=:- the variable which .:1.:. 

as:-umed ·to depend or, or be caLt:.ed an either 

(independent) \tariable. 1 ne major deoendent variable 

in this study is sentencing patterns or pr~rTir 0 s. 

Indeoendent Variable: An indeoendent \tar-iable .l.S 

oresumed tn cause or determine a dependent variable. 

In this study? independent variable include factors 

to do socio-demographic char- act er-is tic=· of 

offenders: age :i marital statLts!' employ·ment 

attainmer1t =' and 

OCCLtp.atic~n a 

Aoe: :It i=- riece:.:.ar~./ to acce=-==· i.sinei:.r:er age is ar1 

im~1ort.2.nt determinant of ' . seni:encino 02-ssed on 

offenders. For example, it is useful to fine out if 

in different aoe 

different sentences for similar offences. This will 
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help us measure variation between age of offenders 

and severity of sentence. 

Se!{: It is es·:::.ential .to determine t."'Jhether- se>: is an 

important deter-minant of sentencing imoosed on 

offenders. 

Marital Status: It is useful to mar· i tc< l 

status of offenders is an important determinant of 

sentencing passed on offenders. 

Emolovmi=>nt Statue.: it is n e cessa r-y to know the 

relationship between employment .status of offenders 

and tvpe of offences. 

Educatinnal Attainment: The pLtrpose of e>~amining 

educational attainment is to know whether this factor 

affects ' I r...1e severity of sentences. 

Earn in a : i;! e v·J an t to kn o ~~ the re 1 at i on s hi p bet t-.tJ e en 

earnings of offenders and type of offences. 

Occuoatlon: It is necessary to know the relationship 

bet,•Jeen occupation of offender·s and type of offences. 

Conceots: Types of disposition used. 

Disposition in this study includes impr-isonment,. 

bound over for good behaviour~ compensation~ caning, 

discharged and acquitted. 

Imorisonment: It is nece~.sary to hO!!-J many 

offenders were sentenced to imprisonment in the Area 

Courts as compared to the Magistrates Courts. This 

will help us to measure sentencing patterns in the 
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use of disposition methods relative to type of 

offences~ 

Bound Over for qood behaviour: It is useful to know 

ho~·J many offenders that vJere bound over for- good 

behaviour- in the Area Couri:.s as compared to .<... 1-ne 

Magistrates Courts. This wi 11 help us to measure 

sen i:en cing µat ter-ns r·e i ati ve i:o tv µe of seni:en ce and 

type of courts~ 

Como en s a. t i on ::: I t i s e s s en t i a 1 to deter· mi n e the number 

of offender-s tsJho were given campen:-ation 

Courts as compared to Magistrates Courts. This will 

help us to measure sentencing patteFn in this use of 

disposition methods relative to tvoe , . of sentence and 

type of courts. 

Canino: it is necessar··~., to know the of 

offenders who were sentenced to caning in the Area 

Courts as compared to Magistrates Courts. This is 

essential to measure sentencing pattet-n in r-elation 

to ty p,e of sentence and type of court'.:-? 

sentence and type of offences= 

Di s char o e d and Ac u u i t t e d : I t i s use f u l to kn o \fJ ho t>t 

manv offenders were discharged and acquitted in the 

An:=,a Courts as compar eci to the Magistrates Courts= 

This will help us to measure sentencing ~attern in 

the us.e of di:-position met.hods relative to type of 

sentence and ty!=)e of courts; type of sentence and 
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type of offences. 

With regard to magistrates and judges~ their age~ 

sex~ religion~ ethnicity~ and educational attainment 

are e>~amined to provide infor·mation on their- vie~'lls on 

the sentencing patterns and practices. In addition to 

i:his. 

attributes influence them in passing sentences. 

3.7 Technioues of Data Analysis 

most important portion of the resear· eh 

process is the analysis of data and the development 

o-f gener-al ised u n de r-· s tan d in g about the social 

phenomena under study. In this study, data on the 800 

er i mi n al cases e~-: ami ned in Niger i an 1 oi'llei- courts ~>Je,·e 

coded~ and the coded infor-mation ;;Jas fed into 

computer fr-om obtained comulative~ and 

absolute frequencles, value of central tendencies and 

mea!::.ur-es of as=:-ociation provide us with i..l)e e>:tent of 

relationship beti:.,,een · dependent arid independent 

variable=·· var·iables weFe c ros!::--ta bu la. ted 

through the computer to see the relationship between 

them. 

t\Je used chi-squat-e in this studv to measut·e the 

relationship bet1t~een dependent and independent 

variables. The use of chi-square values at .05 level 

is taken as the level of significance at which the 
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null hy·pothesls be rejected sLtppcirted,:, For 

than the table ..... /alLte -. + ::'.i. ,_ .05 n t1 l l 

accepted a f]n the other hand~ lf the obtained chi-

.05 

level of significance~ the 1 -nu ... .1. hy pothesi·=· .l.S 

a c c e o t e d a. n d t. he r .e =·ear c h !1 ) .. pot! i e =· i ·s i =· re j e c i:. e d = 

Wherever Crammer's level ls used in this study as 

a of of the 

variables ordinal level of 

following Table guides the interaretation. 

the 
5 

In addition to this~ we have used Gamma as a measure 

of association which gives strength and direction 
6 

of association. 

3.b Field ProblPms 

Some of the problems encountered in this study 

had to do with the specific circumstances around the 

ma g i s t r- a t e =· an ci Ar· ea Co u r t s i n t he f o u r- r e s ea t- c h 

centres. Firstly~ the office opening hours were short 

f8 "' ·-' p.m)~ and merst offices closed 

made it difficult to have access to rece<rded 

information% I reported this oroblem to 

and in some research cen~res~ messengers were asked 

,:=:;·_' 
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Anothei~ u1~oblem encounter-ed in t.he study was that 

of s=;.usoici.on. Despite the letter of introduction 

Bello Universityf Zaria. and from the Chief Registrar 

of each state! this problem oerslsted.To some staff 

e:-:hibit room t:Ja s alarming. Ordlnaril'/=- only 

mag i2.tra tes and :i udges or· court !=.ta ff are a 11 o~·-Jed in 

these recoro rooms. During my first contact with the 

.COLlt-t staff sL~soected I was a police 

detective disgui=-hing in ot-der to get information 

from criminal . record t~ooks c,r files . ~Jhen I 

sensed thisp I introduced mvself as a researcher Trom 

Depa,-tment of Sociologyp 

Zaria: showing mv university identification card an~ 

I explained the nature of the research and the need 

I got over ~ne problem of suspicion. I also felt it 

=-taff ln order- to get the.it- cooper-atlon and enst1~e 

problem VJ.as that of missing court 

court registrars that some of the minute books were 
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not. available. The first reason was that following 

the r:reation nt Katsina State in i.987!' ·ti~,ose 

magistrates who were transferred from Kaduna State to 

the nei.i state carried ai•Jay some of ·1~heir· recordsQ 

Secondly~ :-ome of the records ~·Jere mis!3laced and 

could not be located. In order·· to over·come 

problem! I selected more cases in the courts ~<Jhere 

recot-ds wer-e more complete than others. 

Another 

+- '. _,_ ~na ,_ of 

keeping 

poor 

ln 

' l proo~em encountered in this 

record S'/£=,tem 

t.he Magistrates and Hr-ea 

studv vJas 

of 

Courts i:-

appaling. For- in t.he Magi:::-trates Cour--t. 

in each research Centre~ the archive ls supposed to 

contain minute books~ court files'! case diaries;, and 

quarterlv returns DT criminal cases. However~ some of 

ti-iese COL\ rt re cords i ... Jer· e n c,t a 1 \.~ta;l s a"./ ail aLs 1 e.,. 

In the Area Court in each research centre, the 

archive is supposed to contain minute booi'(.s. and 

quarter-ly returns of criminal the 

sytem of recording and kee1,..1ing of court records is 

not better than thRt of the magistrates courts. For 

examop..te~ in :,ome Courts one case may 

registered in different volumes of minute books ir:hich 

a.re not. a r ranged :i.n anv As a 

resear-cher can hardlv find the dates on which snch 

ca:-es have l'.,een i-eq i stereo~ ari ·i ou ,·· r,ed or di :.µosed of~ 
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The Magistrates and the Ar-ea Courts in each 

research centre are required to make quarterlv 

cases to their- head offices. 

These quarterly returns contain the details of types 

and length of sentences of impri!:.onment µa!=-!:-ed on 

convicted offenders. They also include information on 

the social of offender!:- and the 

dispo:.ition used. the problem of these 

quarter·ly r·etLn-ns t emain their accuracy~ because they 

are prepared by court clerks :,Jho have limited 

ad mi n i s t r· at iv e s k i 1 l :::- = 

Some of the court clerks have no proper training. 

hl eve t- the l e s s ,. t he v o c c u p v v er· y :i. m po r ·ta II t po s i t i on J. n 

the hierarchy of authoritv within the courts. Since 

the incept.ion of t. lie iudiciary in i he nine·teenth 

cenb . .1rv ~ the oosltlon of court clerk has become an 

i11f}uential in administration iustice~ 

especially in Nigerian lower courts. Their privileged 

µ o !:-'> i t i o 11 :i n s ha µ i n g t. he c Du r s e o ·i' ·i:. ,- i a 1 s i n t he l o •"~er 

courts is ac k no l i-;ed ~ed by l a~.J~·.lers and offenders 

'l . I, a ..... 1 .. ~ .. e .. To the )ai,s.,ver·s~ a ·f,~iendly relationship ~'\lii.h 

a court clerk is momentous ln facilitating the 

a µ µ r-- ova } of b a i 1 a µ p l i c a t i. o 11 s an d t ii e ad ·i en_, r· nm en t n f 

cases. To the offenders~ on the other hand~ the court 

c l e r k i s t. h e s v m b o l o f co u r· t. o r d er . T he co u r t r. l e r k 

dictates to the offender~ what thev are expected to 
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do in courts (Adewov~ 1972; Aflgbo 1972; Cole 1990). 

this I developed sv !?.i..em of Li0SS 

'checking the information given on convicted offenders 

bv going thr·ough minut:e iJoo~-:.s? r. o L~ r t "f ]. l e =· !' case 

diaries anti quarterly returns in the Magistr..=i.tes 

Courts before recot-ding information on each offender·= 

In the Area Courts I used the same method by going 

criminal cases in order to correct any obvious 

A not her- pr-ob l em en coun ter·ed in this study ~·Ja s 

that of acces.s to magistrates and judges. This 

problem was even more difficult when the courts were 

in session= In most research centres? I was 

the cour-t µersonel to i•Jai t or· come 

Although these personel rank much 

told bv 
.f 

later a 

the 

magistrates and iudges who dominate the cour·ts? their 

position affords them the opportunity of denying the 

t- e !:- e a r· c I! e r·· a c c e !:- s t o c e r t a i n i rrq..1 o r- ta n t i n f o r ma t i on • 

The other oroblem was that most of the research 

centres had no facilities for photocoping • .i. had to 

take notes whenever I came across materials that were 

relevant for this studya In both Magistrates and Area 

Courts! I was not allowed to take the court records 

out of the court or office room. 
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.::,:r9 Limitatior1s 

This research study was limited to examination of 

how the five kinds of offences:: assault 0 house-

receiving-stolen-prooerty;' theft,. and 

t r- a f f i c ~ ~,; e re d i =·pas e d of by Ma g is t r a t e s a. n d Are a 

the whole;' 800 criminal cases were extracted from the 

nf the l\!orthen1 N:1oeria lower 

surveyed= 
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NOTES 

CHAPTER THREE 

1 = At the time of ~·n-iting thi!:. thesi!:. Nor-the:i--n 

Nigerian was divided into 11 States only= 

In this study~ limit discu:-sion of 

traffic offence to dangerous driving ~·Jhich is 

punishable by a term of imprisonment or fine or 

both a 

3 = The object of the f i r·st in f orma ti on Repor" t is to 

gi·"-/e the courts a complete oicture of the 

cir cum!:.tan ces. When an offender· brought 

before the courts~ the courts first action ~Jill 

be to read the infor-mation as set out by the 

Nigeria Police Force to the offender in order to 

inform him/her at the ear lie!:-t opportunity of 

the allegations li-thich are made against the 

of fender·. 

4. In contigency tables in this study~ two measures 

of associatictns: the chi-sqLtare and cramers" t/ 

at-e used to find out whether the relationship 

between two or more variables is statistically 

significant o~ not. 

Crctmer s score Type of Association 

Oa70 Ve,~v hi oh as!:.oci a ti 011 

(}a5(!-a69 Substantial oositive association 
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0.30-=49 Moderate uositive association 

\)al(}-=29 Low Positive association 

(!a,()1-.,(!9 Negligible aositive association 

() = ()(} No association 

6. The va 1 ue of Gamma 

+ a 7(! Very high positive association 

+. Cst)-69 Substantial oositive association 

+.30-49 Moderate ~osltive association 

+~i()-29 Low positive association 

+.01-09 Negligible aositive association 

No ase.ociation 

-.01-09 Negligible negative association 

-.i0-29 Loi,: negative association 

-.30-49 Moderate negative association 

-.50-69 Substantial negative association 

-.70 or lower a very strong 

Court staff typically includes a of 

clerks~ attendants, secretaries~ typists~ and of 

course- registrar. 
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DATA F· R.E SE t'-! TA T I O t'tJ PATTERNS OF 

4=1 IntrorlLtrt1on 

This • .j.. cnap;_er e>:amines the backgt-oL~nd to the 

emergence of the lo~~er coLtrt::.=" and presents data 

showing the patterns of case disposition in them. The 

chapter is divided into three sections= The first~ is 

backgr-ound of l o 1.-.>J er co u t .. t s i n 

The =-econd:: ane,.l)lSes pattern of cases 

studied in Nigerian lot•Jet· cout·ts~ i·,hile the thitd= 

examines selected socio-demographic characteristics 

c,f offendet·s- ... 

4.2 A BriPf Hi~tnr~cal Backoround of ot.~Jet- Co1~r+c:. in 

Prior to the establishment OT British colonial 

rule in Nigeria~ British and other foreign merchants 

~=~= engaged in trade with indigenous people on the 

coast of West Africa. The trading coastal areas which 

later formed part of Nigeria included Lagos~ Benin~ 

Bonny~ Brass! Old Calabar~ (now Calabarl~ New Calabar 

i n o i-J Deg em a '.i = In 1:.ne=:.e indigenous c:0L1r-ts 

existed which tried to settle trade disputes between 

the indigenious courts system were very strange to 
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the British &.nd other foreign trader:. a It was 

gener-ally believed bv the litigani:s that thev seldom 

obtained iust.ice in the indigenous courts (Obilade 

1979;;18)0 
1 

of the Br-itish colonial 

. h ' t. e most. impact on Nigerian 

}ai.·~s and court!=-n For e}~ample, in 1861 the :i.mper··.i.alist 

state made Lagos a British colony and established a 

cour-t ther·e" The fir·st B1ritish consul was appointed 

in Lagos essentially for the purpose of t-egulating 

trade d i s p u t e s between the B ,·· i t i s h an d t he :i. n d i g en o u =· 

~eoole. British r:on SLt ls estE,bl l.shmed 

cou;~ts k,·10~·1n as Consular Courts i•thic!1 dealt 1•,1ith i:.l'"!e 

trade ui.·sc,utes between the British and the indigenous 

According to Okonkwo (1980), though the Consuls 

l/Jere concerned 1t-1ith the sLtppresslon of the slave 

trade and development of commerce, thev had at their 

primary assignments'! the protection of British 

subjects and in t er· e =· t s • The consuls continued to 

e>:ercise admini:.trati·\le and judicial powers until 

1872 an in Council inssued tci 

regular-ise their action. However,. the Order in 

Council which applied to territories on the banks of 

the O 1 d Ca.la.bar, Bonny:' Cameroons,, Calabar:' 

Brass.,. Dpobo ':' Nun,. and Benin the 
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consuis with civil and criminal jurisdica.i:.ion ovet-

British ·subjects and em~o1--1ered them to enforce by 

fine= banishment or- imprisonment the observance of 

the provisions or regulations attached to any treaty~ 

convention or agreement made between Her· Majesty and 

any· local ,-h~=-F -~J.l..i.- ., = Although the consuls had 

jur-i::-diction to heat· and deter·mine civil and criminal 

many parts of the Oil Ri\rers States t."\lere 

beyond the reach of the consuls and their gunboats or 

beca.use sub.iects liJere not residing 

(Okonkwo 1980:61-62i 

The evolution of Magistrates Courts in Nigeria 

began in 1863 the British administration 

in t r- o du c e d Eng l i s h l ,H~ in to the co l on y o f Lago=· ~-\! i t h 

effect from March 4~ 1863= The Magis.trates Cour-ts 

No~24 of 1943 (as amended 1945) 

established Magistrates Courts ci\ril and 

er- imina 1 i Ltr· i sci i c ti on t hi--oug hou t Niger· i a. a.nd gave the 

Chief Justice power to divide Nigeria into 
2 

magisterial districts~ A magistrate's jurisdiction 

to a s~ecific district from time to +- -1....l.me= 

The laws admin i ster-ed nv i·iag is t r-a tes Cou r· ts ar·e 
3 

the common l a~'I! ~ the d6ctrines of equity 
5 

4 
and 

s ta tu t e s of gene r- a l a pp 1 i c a t i on ~·Jhich t•Jere in force 
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in England on January 1900. Law and equity are to be 

a.dministered concurrently and~ incase of conflict! 

equity is to prevail. 

Prior to the enactment of the Native· Cou1-ts 

On:iinance J.9'14" -Lhe Native Cour- i:s in the Southern 

Provinces were oresided over by Eurooee,n District 

had iurisdicat.ion sent chiefs to as 

member· s • The E u r- o De an was pre do mi nan t ~ and t her· e ;sJ as 

little scope for initintive or responsibility for the 

· Na t i v e J u ri g e s • T ! 1 e Na t i v e me m be r· =· v-J e , e mere 1 v· f :i. g u r- e -

heads. The European took the evidence in court ~·Jhen 

he vJa=- µr·esen t. He !Jassed i udgemen t ~- and ;;, n µr·a c ti ce 

he frequently passed judgement lrJithout cc,ns1..1lti.ng the 

less important were the Native members. 

In these courts~ semi-educated cl er·ks 

appointed to keep records~ interprete and issue the 

or·oce:-s of the cour-ts, and in many cases!! 

clerks who were necessary for the European who sat as 

became the and received 

bribes, while they terrorised the Native chiefs. 

In the Northern Provinces~ [:oLirts set 

IU.p among the non-mo:-le.m tribes "judicial 

Councils" of Elder·s and chief=-~ ~-Jho ,,Jer·e entrusted 

t-J i t h s ma 1 l po t-J e r s to s e t t 1 e t he i r o ~~Jn case s . T hey 
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1r,ere p1 .. 1relv natlve. under i:.ne close suoervision of 

to the court. 

Ho 1.-r:J e "\.-' e r !' -t t, e I s 1 am i c C: o Ll r t :~ ~~: e r·· e µ t~ e s i d e d o v e r i...t '\f 

an Alkali (in case of Judicial Council by the Emir). 

The Alkali was selected bv the Emir with the advice 

of the Chief Alkali~ and confirmed by the Lieutenant-

Go,,ter-nor· or- Govet-nor-General. The Alkali could, at 

his discretion~ or bv the constitution of the·court, 

sit with assessors or assistant {Kirk-Greene 1913-

1918:266-268). 

Before 1900, the customary courts did not operate 

a s ta tLt tor~:' and administrative 

controls imposed the Briti~-h thr··ough 

agreements with the local rulers. However~ the formal 

extention of British administration over the whole of 

Nioeria in 1900 brought immediate r-eorganization of 

the cu stomat· y cou r-ts. For- ex amp 1 e ~ some cusi:oma r y 

penalties like witchcraft~ slave dealing! the killing 

of twins at birth~ and trial by ordeal were abolished 

legislation (Milner- 1972:73). In addition to this~ 

the Native Courts p i-· o c 1 amp. t i on No • ;:, o f 

and replaced by the Native Court 

proclamation No.1 of 1906. 

Between 1908 and 1918~ the Native Courts were 
6 

graded into four: 'A' 'B'~ ·c· and 'D'~ Among these 

CODESRIA
 - L

IB
RARY



co u ;- t s f on· 1 y g r ad e ' A ' v-J as v e s t e d i<,11. -c n au t ho r i t y to 

oass the death sentence. Under- the Native Cour 1:. 

Ordinance of 1918! grade ~A~ courts \.'Jere provided 

full ·iudicial poVier·s to be e }; e r- c i s e d 

accordance with Native law and custom. The grade 'B' 

COLtrt:. to e :,~ e r- r: i s e :iudicial in all 

ct-iminal cases punishable bv t~-.Jo years imprisonment~ 

lashes or ·f i 11 e o f £. 5 (} " The c,rade .. c: ~ C..OLtrt: . 

1:J ere rest r i c t e rJ to c l aims not e >: c e e d in g £ 10 ~ and 

imot i:.onment. of } es::. than .i2 mont.h=-· The qr·ade · .D' 

courcs were restricted to a prison term of 3 months 

01' 17 lashes or- a i ine nf £5. iElia::. 1956; Lord 

Lugard 1913-1918). 

In addition to this~ limits i•Jer-e placed on the 

power of Native courts to impose humane punishments 

on offenders by providing powers to oass sentences by 

statute. Under the Native Courts Ordinance No.5 of 

1918 fas amended in 19221 consider·able changes were 

introduced in these courts in the northern and 

souther-ri provinces of Niger··ia. In the nor··th, an 

Alkali with or without native assistants formed an 

Alkali Court. In the south~ a single native iudge~ a 

Head Chief Sitting with assessors~ was called Native 

CoLirtg In 1925~ Or·dinance No.J..1 pt·ovided that an 

Alkali Court lilhich tried homicide cases must not 

sentence offender·!=- but should transmit records of 
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ca:.E·s to the Emir serg i:.en ce offencie-r--s~ 

Similarly~ no Native Court could carry out a sentence 

of cor· oora l punishmeni.: until con fir· u,ed a Head 

Chief or District Officer (Elias 1956;134-159). 

Fur t her-mo t·e =' bef ot·e 1933,. Native Cou Fi:.!:. had no 

power to trv offenders and aass sentences under the 

Cr· i mi na l Cc,de. 4 of the Code 

provides that "no pet-son shall be liable to be tried 

or pun i shed i n an y co u i-· t in Ni g e f" i a , o t her· than a 

native tribunal for an offence~ e}:ceot u.nder the 

E}~press of t.ne CDOE or some other 

O,-dinance" (Milner 1972:24). the Native 

Courts 

courts tot-~ cases accordance to customary laws. In 

addition to this. Appellate Courts were provided with 

the cower of review to resolve the conflict between 

c u s t o ma t v 1 a w i::!li d C r i m i n a 1 C D ci e i f t he d e c i s i on o f 

the court of fir!:.t instance ~-Jas not satisfactory~ 

having regard to the provison of the Criminal Code. 

The ';..tagLteness of this prCt\li:=-ion orodt.iced ai-rTerences 

2{Hiong jLtdges= It t.--Jas gerie;-al l~., belie·\/ed tt·iat i1·i case~. 

in-.../o 1 \/ ing hornici.de=' Native Cot..trt=:~=' passed se .. vere 

sentences on ciffender-s than the i pr·ofessional CoL?t-t::.) 

Magistrates Courts. Consequently the Native Courts 

Oi--dinance 1951 provided the co u r· i: s ad mini strati v e 

author-ities to retuedy i n .i Lt =- t i c e of 
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excessive sentences. 

Furthermore. section LO {3) of the Native Cour~s 

Lat.•J 19;:',6=' regulated the practice and pr-ocedure of the 

Cour·ts iri \.,Ji t h er- imina l 

Procedure Code. This means that in considering anv 

a Native Court mu:.t be guided with 

regard to practice and procedure by the provisions of 

L r: e C r i rn i r1 a l F" t- o c e d Lt r e Cod e = A c c o r- d i n g to R i c j··i a r d =·on 
I 

and Williams 1963=' the principle of guidance 

adopted in Northern Nigeria qs an expedient wherebv 

the r...tat.i"~T'e CoLir-t:. 1T1ight 1-easonabl:/ Lle called Lli--~Dr1 tc1 

administer a codified s-...1stem of 

(Richardson and Williams 1963:220). 

In 1959. in pre.pa ration for ~,Jigeri.3.,. =· 

ir:deµer!dence 

go·-....,ernmen ts that the c~J.~- tomn r;.1 crirnine .. l be 

The 

in .. .talldating the CLts tomarv and the 

from the customary courts. 

In took contr·c:l OT 

those made Go\ternor- called 

nEdictsn an Edict .rn~3:de the 

Military Dovernor is inconsistent with a Decree the 
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Edict is deemed to be void. 

In 1968~ all the Native Courts in the Northern 

States of Nigeria ~.>Jer.e abolished. Net•J coui~ts ;,iere 

established under Area Courts Edict No.12 of 1967. 

This Edict provides that "An Area shall 

administer the Native law and custom prevailing in 

the area of jurisdiction of the court or binding 

between the pasties. Ho~,;1ever, the provision of the 

Area Courts Edict is not al1tJays observed. For 

e}:ample~ in the case of Obi Osuaawu Versuc; Dominic 

Soldier, Dominic Soldier~ the plaintiff in Alkali 

Court, sued Obi Osuag.-Ju fot- the value of a bo~-: of 

clothing t"llhich he had entrusted ta him for sc1.fe 

keeping~ Both parties were Ibo from Okigwe residing 

i n Ka dun a • T he A l k a 1 i Co u 1~ t t r i e d the case us in g 

moslem law in favour of Dominic Soldier. Obi Osuagwu 

appealed to the High Court. The High Court of appeal 

quashed the judgement of the Alkali Court and ordered 

a retrial in the interest of justice (Aie 1975:50-

51) • 

In the four research centres studied: Kano~ 

Kaduna, Jos, and Makurdi, Magistrates Courts are 

established in accordance with the provisions of the 

Penal Code and the Criminal Procedure Code~ and deal 

solely with criminal matters= In terms of 

organization~ the Magistrates Courts are organized 
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from the lowest t.o the highest courts. They are 

divided into grades: Chief Magistrate, Senior 

Magistrate~ Magistrates grades I~II and III.The Chief 

Magistrate of each state may divide the state into 

magisterial districts and distinguish by name each 

magisterial district. The crimina.l jurisdiction of 

each magistrate corresponds with its grade of court. 

The Area Courts in the four research cen.tres 

studied; Kano~ Kaduna~ Jos, and Makurdi; are divided 

into grades, Upper Area Court, Area Court grades I, 

I I and I I I. The criminal jurisdiction of each Area 

Court corresponds with its grade of court and applies 

to Africans generally and foreigners who consent to 

its jurisdiction. Consequently, the Area Courts are 

enjoined to apply native law and custom either of the 

locality where both parties belong to the custom of 

that locality, or that binding between the parties 

where they have different customs. 

In essence, the British colonialists met 

societies which had their own essential machinery for 

maintenance of law and order= Ho1t1ever, when the 

British colonialists took over Nigeria they preserved 

some aspects of the indigenous customary courts. By 

reason of this deliberate policy the position now is 

that Nigeria is governed by t~·Jo systems of lower 

courts: the received English court (Magistrates 
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court), and the customary court ( Area. court). The 

current operation of these courts has created duality 

of laws and standards as to what is acceptable and 

unacceptable in different communities in Nigeria. 

4.3 Patterns of Case~ Studied in Courts 

The patterns of cases studied include person 

(assault) property (theft~ house-breaking~ receiving-

stolen-property)~ and traffic offences. The purpose 

of this section is to analyse the patterns 1<-Jhich 

emerge from the cases studied in Nigerian lower 

courts. 

In the Magistrates courts, four hundred (400) disposed 

per<:::on, prop,e;, .. ty i?.nd t1~c1ff:i.c o·fi'encE.~t=. .• It ~\la~,; 1'ound that 

property offences were very frequent; therefore 240 criminal 

cases were included (See Table 4.1). 

Table 4.1: Selected_Cases_Studied_in Maoistrate Courts 

ll'lagis'trate I 
!courts 

The Type of Offences i 
i 

hta11 
l M I : 

Person I 
N :::; I 

l 
i ) 
j Kano 

!Kaduna 
I 

~ 
jJos 

l . 
jl'iakurd1 
l 

Jrota1 

120-(20.0) 

i8(18.0) 

!20(20.0) I 
1 l 
i22(22.0) ! 
' 
/BO (20) 
i 

Theft lHouse brea~~ing 
M :::: 

' 
20(20.0) 18(18.0) 

20(20.0) 20(20.0) 

20{20.0) 22(20.0) 

20(20.0) 20(20.0) 

80 (20) 80 (20) 

Property Offences 60% 

!Ree. Stolen 
l !'.J ~~ 

20(20.0) 

(ao (20) 

Traffic 
·~ .. 

22(22.0) f 
J 

20(20.0}! 
l 

80 (20) J 
l 

1 O" l - !J • 
i 

100 J 

i 
1001 
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Table 4.1 shows that property offences form the 

largest proportion of the criminal cases handled by 

t he M a g i s t r a t e s Co u r- t s • I t ltJ a s o b s e r- v e d d u r .i n g t he 

data collection that the incF"eas.ing demand for 

prestigious materials for conspicious consumption is 

a possible important factor in the high rates of 

theft. Conceivabl 1· ~ people tempted to =-teal 

articles or illegally obtain money to buy items. that 

lend a sense of modernization to their lives. Hence 

stealing of bicycles~ motor cars~ radios~ television 

set:=.:;: ~lJatches~ and earner-as are ver-y common. Apart 

from their various important functions~ these items 

at-e also p,~estigious goods. Although most crimes are 

found in urban areas~ theft cut across both the rural 

anci urban communities. The reason is that in Nigeria,, 

sta tLts and prestige depend more on posses·sion of 

l an d ;, l i vest o ck an d m ova b l e proper· t y ~ an d these are 

aspirations of most people in rural villages as well 

as those in Ln·ban ar-eas = 

Apari:: -from that,, house-breakings are the ne>~t 

most common ·t~:"µe of !-}t--oper-i:·y offence in Niget·ia~ 

House breaking account for total of 20.0 percent of 

propert.~:l ~ -i;; DT,ences= House-br-eak ings occur most l v at 

night because there ~s no electricity ln most houses 

even ;i_n u1~tian areas and there ar-e no telephones in 

most of the houses~ which makes it impossible for the 
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victims to contact the police= Besides~ house-

breakings~ receiving stolen-property is also a common 

type of property crime. It is interesting. to note 

that receiving-!::.tolen-µr-oper·ty also accounts for a 

total of 20.0 percent of 'h c.,..e property crimes. 

Person offence constitutes a total of 

percent of crimes in the Magistrates Courts. Person 

of f en c e s norm a l l y d o n o t at i: r a c t any i m p r· i son men t 

sentences. However! these offences are taken· 

s e r i o u s l y i•J hen t he v i c t i m =· a r· e u a d l }' h u r i: b v t he 

offenders~ or l'J hen an of fender i s host i l e to the 

magistrate or the iudge. 

With regard to traffic offences, Table 4.1 shows 

+· ' .. _ r1a 1:. selected traffic offence constitutes a total of 

20.0 percent of criminal cases brought to Magistrates 

Cou;·ts. This volume should be seen in the conte}:t of 

Ni g e r i an de v e l o µmen t ~,,here by a sudden in crease l n the 

vehicles has i: ak en place wi i:_h the cot· re=,spond ing rise 

in the number of road accidents. This situation has 

influenced JLhe courts t.o direct ·their attention to 

traffic offences. 

I t ~-Ja s o b s er· v e d du r- in g t i; e d a t, a co 1 l e c i: i on t ha t 

traffic offences are more likely to be tried 

=-um mat· i l :,' 1·.iithout adjournments than any tyµe of 

offences~ Furthermore~ in traffic offence:.~ the 

Nigeria Police Fot-ce ar-e LO obtain 
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information on post-mortem medical reports for the 

courts, and inspection reports from the vehicles 

inspection officer, or advice from the state counsel 

as whether or not to try offenders standing trial for 

causing death by dangerious driving. 

In the Magistrates Courts surveyed, all the 

in format i on co 1 l e c t e d on the c r i mi n a l cases ~J er ,e 

obtained from the court records. These courts records 

contained First Information Reports, which were 

compiled by the Nigeria Police Force on each offender 

before being delivered to the Magistrates Courts. 

In the Area Courts, four hundred (400) criminal 

cases were extracted from the criminal record of 

offenders on person; property, and traffic offences. 

It was found that property offences form the highest 

proportion of the criminal cases collected (See Table 

4. 2) • 

Table 4.2: Selected_Cases,Studied_in Area Courts. 

Area 
Courts 

The 

Person l 
N •,.-

'• f 
l 

N 

Type of Offences 

.... N . ., N :~ N :~ '• '• } i 
I 

Theft IHouse breaking !Ree. Stolen/ Traffic 
I I I 

} 
lrtal I 
I l N 
I l 

lKano 
I 

22(22.0) 18{18.0) 
l 

I 20(20.0) 20(20.0) I 20 ( 20. o) r 100 , 
j I 

I 
lKacluna 
l 

jJos 

ll'lakurdi 
1 
1 
;Total 
I 

120(20.0) 

f 1B(18.0) 
I 
120(20.0> 
i 1 
' 

lao (2'o) 
f 

22(22.0) l 
t 

18(18.0) 

20(20.0) } 22(22.0) 

20(20.0) i 20(20.0) 

80 (2b) l 80 l20) 
1 

Property offences 60~ 

20(20.0) I 
l 20(20.0) 

J l 

J 
20(20.0) l 

I 
I BO tzo: ) 

20(20.0), 

2Q(20.0)f 
I 

20(20.0) I 
I 

100 

100 

1001 

4001 
I 
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Table 4.2 gives the distt-ibution oi i:.he five 

offences collected between the Area Courts. The most 

str·iking point in Table '' ? .. . ~ is that maiority of 

offences tried through the Area Courts are property 

offences. Besides Table 4.2 provides us with the-kind 

of offences that are processed daily through the Area 

Courts. 

In Ar-ea Cour-ts. sampled~ all the in f or-mat i on 

collected on the criminal cases were obtained from 

the court records. These cout-ts records contained 

First Information Reports which were compiled by the 

Nigeria Police Force on each offender before being 

delivered to the Area Courts. 

In this section'=' it was found that pr·oper··ty 

offences have the highest percentages of offenders in 

Ma g i s t r- a t e =· an d A r- e a Co u t· t =· • I t i•J a s o b s e r- './ e d d u r i n g 

data collection that the dominance of 

offences may be due to the fa.et that dealing in 

stolen property is lucrative business. As a result! 

people tend to engage in orooer·i:v . . . er· imes. 

Consequently!' ..... ~ne law weights property offences more 

seriously than other types of offences. 

4.4 Sorio-demooraohlc Characteristics of Offenders 

In this section~ some selec·ted socio-demographic 

char-a cter isti cs C< f offende,·s ate The 
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aurpose is to relate them to the data presented on 

patterns of cases treated in Nigerian lower courts. 

The:.e include age:- ethnicity anci occupation of 

~ -I' ' OT1ienoerS0 

The e}:amination of the 800 cr-iminal cases oi 

offenders showed that offenders between the ages of 

18-25 were involved in property offences more than 

type of offences. The detail:- the re:.earch 

findings are given in Table 4.3. 

Table 4.3: The Relationship Between_Aoe of Qffenders_and_Tvae_of. 
off_ence:. 

Age 

N 
F'er-son 

•.• 
.:::::z 

Type of offences 

Traffic 
N 

Total 
N 

l J l 

I Belo~>J 18 vears I 32(30.0) 52f 49 .(l '.l 22! 21.0 l ! 106 

J 

126+ 
: 
' 

' 
7';:,f 19 .o) 

53i17.0) 

248(64.0) 

180(59.0) 

' I 
' 66( 17 .o} i 
' l 
i 

72 f 24.0) j 
l 

389 

305 

!Total 160{20.0} 480(60.0) 160{20.0) 800 

In Table 4.3~ where age of offenders and type of 

offence:. cross-tabulated~ it found that 

majority {64.0 percent) of offenders between the age 

of 18 and 25 vear-s t•zer·e mostly involved in proper·ty 

offences·. The research findings in Table 4.3 sho~·i 

that property offence:. are treated more set iously 

than µerson and traffic offences examined in Nigerian 

1 c:n;Je r courtsa The e}:planetion for- the high 
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percentages of property offences mav Ge due to the 

frequency of proper-ty crimes being committed in, the 

ar-eas of cour·ts iur-isdiction. 

The e}:amination of the ethnic origin of offenders 

in relation to the tvpe of offences shoi,.ied that 

Hausa/Fu 1 an i seem to b-e more involved in offences 

iSee Table 4.4). 

Table 4. 4: The .. __ Re la ti_on.shi o ... _Between, __ ,E thn i.ci tv ....... of ._Off end.en=-... and_ 
Tvoe of_Offences 

Etilnicitv Type of Offences 

Per:-on 
•, 
·'• N 

HaL1sa/FLtlani 

Ibo 4(1( 21 .;f(J) 

32 ( 21 =·-)) 

Other· Ethnics 28(22.0) 

Total 20(20.0) 

In Table 

crosstabulated ~,ith 

found tha.t !66.0 

Pr·ooertv 
t~l }: 

215i 66 .. t)) 

74 i '::56Ji) 

480(60.0) 

Traffic 

I 

::,2f 16.0) l 
' ' 

I 

3~5 i 23 Q (;) i 
I 
1 

27( 22u0) I 
. ' 

i 
I 

160{ 20.0) I 
I 
! 

Total 
N 

327 

.i91 

153 

129 

800 

ethnic origin 

the type of offence:-~ 

per·cen t) of HaLtsa/FLt 1 an i 

involved in property offences. The e}~plantion for 

hiqh percentage!:. of Hausa/Fulani involvement in 

property o·ffences is because the selected r-esearch 

cen~res fall mosciv in.their home base. 

In terms of occLtD£?'"tion of offender:. and t)'pe of 
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offences, it was found that more unemployed offenders 

,.-Jer·e engaged in µr oµeri::.y offences than farmers and 

other professional (See Table 4.5) 

Table 4.5: The __ Rel_ati.on.shi,o_ Bet'?Jeen __ Occupat.ion_of _iJffericiers ____ and. 
Tvoe_of_Offences 

l 

lOccuoation . . 
j 

I I 

! Farmino: ! 
i .• i 

! Cattle rear·ino i 
J •• J 
I i 

' J Arti=:.an:=.: 
' l Mechanic: .• 
I • 

!drivers 
' l bt·ic!-~-lavers 
I . 

l l•Jelders 
' l 

{Professional:: 
l 

lbusinessmen/ 
' l ~'lomen 
' , 
' liJnemoloved: ' . . 
l Labourer:-. l .. 

I house~-.Ji ves 
' 
J T • -? l 01:.a1. 

' l 

52i28.0) 

23(19.0) 

160!20.0) 

T "" -.raTTlC 

N •; 
·'• 

95( 51.0) 

2.t'J-0 i 62. 0) 76(20.0) 

60(56.0) 

85 ( 7{). 0) 

48(i i 60. 0) 16(i ( 2(} .., () ) 

Total 
N 

187 

386 

106 

121 

8(1() 

!n Table 4.5~ where occupation of offenders was 

cross ta. b u l a t e d w i t h t y p e o f o f f en c e =- , i. t ;,,.; as found 

that { 7i,) CIT unemplD~.led c,ffender:-

involved in propertv offences. The e}:planat.ion for 

more unemployed offenders being involved in property 

of fen ce·s ma:.,r l i. e in the fact that this group of 

people J..S very much i:n need of ar-ticles= 

Consequently~ they are more likely to be involved in 
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property offences than farmers, artisans and other 

professional groups. 

To sum up~ it was found in this section of the 

study that property offences form the lan1est 

proportion of criminal cases treated by Magistrates 

and Area Courts. Apart from that, the typical 

offender for property offences is between 18 and 25 

years, unemployed, Hausa/Fu.lani bv , ethnic 

identificationm 

4.5 Summary and Conclqsion 

In this chapter~ we examined the historical 

background to the emergence of 1 oi"'ller courts in 

Nigeriac Second, we analysed the pattern of cases 

treated in Nigerian loa,.Jer courts~ e.nd related the 

socio-demographic characteristics of offenders to the 

emerging pattern. 

When the British colonised Nigeria they decided 

to preserve some aspects of the pre-colonial legal 

order. Consequently, Nigeria is governed by two 

systems of courts: the received English courts 

(Magistrates Courts), and the Customary Courts (Area 

Courts). Thus, the current operation of these courts 

has created duality of standard as to i-Jhat is 

acceptable and unacceptable in different communities 

in Nigeria. 

Regarding the analysis of pattern of cases 

CODESRIA
 - L

IB
RARY



111 

t~eated in Nigerian lower courts~ it was found that 

property offences form majority of cases treated bv 
' 

the Magistr·ates and Ar-ea Cour-ts. The findings of this 

research study appear to be consistent ti-,ith other 

r·esearch findings on proper·ty offences. For example~ 

Jacob (1978) found that t,,Jhere economic po~·;er and 

economic resou r-ces ar·e dis.tributed unequally~ 

violations of the property codes are more likely to 

be punished than other· offences. Also clot.eJatd et - -~ J. 

(1970) noted that the dominance of property offences 

s ho u l d no t be v i e i•i e d i.-J i t h mi s g iv i n g s in a so c i et y 

t·: here d i f f e re n t i a 1 opp or tun i t y pre v a i 1 s ~ 1,•J here the 

f e.... p e o p l e iv ho a r· e p r- i v i l e g e d i·J i l 1 e x p l o i t i:. he po o r 

majority. Sop those who are under privileged in an 

attempt to have a taste of the national - =, !.,- ,c=, -i...-,··-.._':'! tat.:e to 

either robbery~ theft or burglary. 

Ad e y em i l'. 1 9 7 0 ) f o u n ci t ha t · i n f i f t y - t No c r- i mi n a l 

cases sampled from an adult court 80.0 percent of 

i m p ~- i s on men i:. s en ten c e s 1"J e t- e f o r µ r · o p e r- t y o f f en c e =· • 

Also~ Milner (1972) found that • • ,1-impr isonmen .._ is 

heavily used for stealing anci associated offences, 

presumably on the basis that these are the offences~ 

vJhich have caused so much concer-n in recent years and 

are dealt severelv with the intention of deterring 

offender·s. 
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i\JO TES 

CHAPTER FOUR 

1. This is the period before 1862. 

2. Before the Second World War {1939-451 there were (6) 

Districts in t"'4iger·· ia a Each d istr· i et 

required the services of one magistrate~ while (3) 

magistrates sat in Lagos. in 1948~ the 

number of Magisterial Districts was increased to 22 

3 magi s t r· ates =:.ittirig in Lagos r .. 1agisterial 

Districts. 8 grade I~ and 2 grade III magistrates sat 

in the colony di str· i et on account of t.l ,e volume of 

\/Jork in these parts. (See Nigerian Annual Report for 

1949~158).,, 

3. Common La~·J is the r·ule of the general custom that 

English judges evolved in course of time before the 

M id d 1 e Ages as t he common p r·· in c i p l e s of 1 a i·, i1 hi c h 

they applied in England. 

4 • E q u i t. y i-· e fer s to n at u r· a l .i us t i c e or fa i i-- n e s =· • 

5. C t .L " ...,1:aLu1:es of General Application are made by 

Par-li.ameni:. ·1#hici1 i:- the sovereign la1;,,;-making body in 

- "II ..... • t::.ngi.eanOc: 

6~ See Schedule to Cap~30~ Lai~s of Nor-tl-H=r--n Niger·ia 
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CHAPTER FIVE 

DATA FRESFNTATION AND ANALYSIS: PATTERh~S f1F 
DISPOSITION AND SENTENCING 

Thi.s chapter e>:amines the !3atterns of disposition 

and sentencing Niqerian cc,L1.rts = J t 

divided into three sections. The first~ examines the 

modes of disuosition in Mao:i strate~ and Ar ea Cc,u;-t=,. 

The second~ is devoted to differential treatment of 

convicted offenders of varying social status~ and the 

focuses on selected socio-demographic 

c ha r- -:'i. c t e t i s t i c =- of offender·s in relation to 

:-entencing ~ 

5.1 Tvoe of Court~ and Disoosition 

In i:.hi:, study~ disposition is defined as 

sentencing outcome given by a court at the conclusion 

of the tr·ial. The r·ationale for ~a:-sing imprisonment 

sentences on convicted offender~- lies in the fact 

that such offenders are deemed to constitute a threat 

to both property and life which necessitate that they 

s ho u l d be k e pt be h in d bar- s f or· s p e c i f i c per· i o d of 

time. 

This study e}:amined the frequency i•Jith which 

sentences of imprisonment were passed on offenders. 

Thus! where type of sentences and type of courts were 

crosstabulated~ the major mode of disposition used in 

Magistrates Cou r-ts \\!as di schar-g e/ acquittal • HotrJe,_,•er· ~ 
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in the Area Courts~ the major mode of dispositioM was 

"imprisonment or fine". The details of the t-esearch 

findings are given in Table 5.1 below. 

Table 5. 1: The __ Relationshi_p __ Between __ Types __ _of _Sentences. 
and ___ Type. of ... Courts_ 

l Types of Sentence Type of Courts I 
I 
l 
l N % } N % 

I . 

1-~~~A-r_e_a~~~-./,/r--~-~-ia-g~i-s-t~r-a_t_e~~-1l
11

Total 111 

! I 
jimprisonment 57 (14.2) I 38 {9.6} J 95 J 

Imprisonment or 
fine 

Non-Custodial 

150 

. J 

j 66 

Discharqed/Acquitted/127 
- I 

Total f400 
l 

(37.4) 

(16.6) 24 (6.0} 

(31.8) } 261 ( 65 = 2) 

(100.0) t 
l 

400 (100.0) 

Chi-square - 93.15 (df - 3) Significant at .05 

Cramer·s V - .34 

f 90 f 
l 1 
} 388 I 

~ 800 

In Table 5.1, where type of sentence and type 6f 

courts 1rJere crosstabulated, it .,.,a=- found that the 

major mode of disposition used in Area Courts was 

"imprisonment or fine". This mode of di=:-position 

accounted foi~ 37. 4 percent of the cases in Ar-ea, 

Courts. In Magistrate Courts the major mode of 

disposition is "discharged/acquitted". The statistics 

show that the relationship between types of sentences 

and type of courts is significant at level. The 

Cramer·s Vindicates a positive association. 
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Explanations that may be given for the modes of 

disposition in Area and t .. 1ag i stra tes Court:- are: 

first~ in Magistrates. Courts legal practitioners may 

appear on behalf of offenders. Ho1t:eve-r ~ in Area 

Courts no legal pr·actii::.ioner- appear==- on behalf of any 

party. Consequently~ this may lead to different modes 

of disposition of criminal cases in the two courts. 

In Area Courts more offenders are sentenced to 

uimpr-isonment or~ fine!1 for all of-fences than in the 

Magistrates Courts. The details of these findings are 

given in Table 5.2. 
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Table ..... 5 .• 2: The_ .. F:elationsh.io ..... Bet;.,,1een ... Type of ... Senten.ce!=. by ___ Type ___ of __ Offen.ce.s_ C,ontrol_l.ino ... -fo;~_. Typ, 

l 

o.f. .... Courts_ 

Type of 
Sentences 

l Imot-isonment:¥. 
I ' 

I Imorisonment 
·1· . +. or ,J..ne 
l 
l 
!Non-Custodial 
: 
l 
jDischarged/ 
!Acquitted 
l 
I 
!Total 

Area 
N 

0 ( 0) 

45(57.7) 

13(16.7) 

Type of_ Offences. 

Person Property 

Maqistratesl 
N - % i 

' 
0 ( 0) 

21 

0 ( ()} 

N 
Area 

•; ,. 

37(15.4) 

40(16.6) 

Magistratesi Area 
I 

N % I N 
' l 
' 

•,• ,. 

20 (8.4) 120 (25.0) 
' 
' 121 '"')~ .~' I_..,:..;:;. VJ 
J 

I 
' l 
' ., -,-I ..1. -.::, 

' 

4 • I 1 ;i 

Maq1s1:.r-a1:.es I 
N - % / 

I 

18 (22.5) 

2 

0 ( 0) 

l 

80 ( 33 • 2 ) 141 ( ;:,9 • 0 } j '::>7 ( 33 • 8 } ! 20(25.6) 60 (74.1) 
I 

\ 
l 

I 7B c100> s1 <100) 
I 
l 

! Chi-square= 
i ! 41.68(df=2)Sign.at (>5 

} 
Crammer's V = .51 

I 

'1 
' • 

241(100) 239 (100)1 80 (100) 

l 

i Chi-:=.oLtare = 
I • 

132.42 (df=3)Siqn.at 
I -

!Crammer's V = .25 
I 

\ 

' I 
J 

!Chi-square= 
n~l40 ~4 1 ~f=~l Sign.at ~ujc;;;~e~~s ~-= .50 

! 

I 

i 

051 
l 
I 

S Imprisonment without option of fine. 

Total 

95 

227 

90 

388 
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In Table type of sente.nce is 

crosstabulated with the type of offence, it was found 

that 34.9 percent of offenders in Area Courts were 

·s en ten c e d to " imp r i son men t or f in e " for property 

offences~ while -22. 0 percent of offenders 

sentenced to "imprisonment or fine" in the 

Magistrates Courts. Similarly, while 15.4 percent of 

offentjers ;,.,;ere sentenced to "imprisonment" for 

property offences in the Area Courts~ those sentenced 

to "imp1-isonment" for the same offences in 

Magistrates Courts were only 8.4 percent. The 

statistics show that the relationship betsween type 

of sentences and type of offences is significant at 

=- <)5 level. The Cramer's V indicates positive 

association. 

Furthermore, it was found that property offences 

received more sentences of "imprisonment or fine" in 

the Area Courts than in the Magistrates Courts. While 

person offences received more sentences of 

"imprisonment or fine" in the Area Courts than in the 

Magistrates Courts. This means that Area Courts gave 

more imprisonment sentences than Magistrates Courts. 

Thus, on the basis of the research findings in 

Table 5.2, there is evidence to support the first 

hypothesis of this study that there is a relationship 

between type of courts and types of sentence. 
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Magistrates Courts are more likelv to be lenient than 

Area Courts regardless of the type of offence. 

Fur-ther-mor e,. in assess the pattern in 

length of imprisonment sentences~ a crosstabulation 

was made between length of imprisonment and type of 

courts. The • ' . 1 aei:.a.1.~~- of the research findings are 

given in Table 

Table 5. 3: ,_ne _RelationshiD __ Between _Lenoth of _imorisonment. 

I ' ' ~eng1:n of 
Imprisonment 

6 months 

12 months 

snd ____ Tvoe ... of ...... CoLwts. 

N 

26 

Area ., ,. 

{31.0) 

of l~oLirts 

Magistrate 
N 

14 

9 

i 
1 

I l 
!Total! 
I N i 
I ! 

40 

26 

13 7 1.2 (30.0} 19 

99+ months 5 (9.0'.i (12.0) 10 

Total 55 (100.0) 95 

Ch.i.-squa1-·e -·· (d-f _ .. :2) f:;j_~:1 n .i. ·f .i. c:.::':\n t {;>.t r, ()'.5 

In Table 5.3,. t,Jher-e length of imprisonment a.no· 

ty~e of Courts were crosstabulated~ it was found that 

47.0 percent of offenders sentenced to 

imprisonment for a period of 1-6 months in the Area 

the Ma.gistrates Court=-. l!-!hi le 30:0 percent of 

offenders ,'l.lere sentenced to imprisonment of 13-48 

months duration in the Magistrates Courts as compared 

CODESRIA
 - L

IB
RARY



12(l 

to 13.0 oercent of those who were sentenced to the 

same dur-ation in the Ar·ea Courts. The statistics shoi•J 

that the relationship between length of imprisonment 

and tvpe of courts is significant at .05 level. The 

Gamma indicates a weak oositive association. Thus~ on 

the basis of the findings in Table can 

lentativelv accept the second hypothesis that there 

i =· a. r · e 1 a t. i o rj s t-: i µ De T. VJ e en l en g t 11 t) f i m p r · i son men t a 11 d 

type of courts. Area Courts are more likely to impose 

short er- imprisonment sentences than t""iagistrate:. 

Courts. The pattern of length of imprisonment given 

in Table 5.3 indicates tna~ the Nigerian lower courts 

relv heavily on imprisonment sentences~ but this is 

more the case in Area Courts than Magistrates Courts. 

The e::-,: am i.n a tion of the l.lSe of non-custodial 

sentences in Niger·ian loi,,er cour· ts sho!tJS that mo1,·e 

offender:- are given non-custodial sentences in the 

Magi:-trates Courts than in the Area Courts. The 

details of the findings are given in Table 5.4. 
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Table ;:,.4: l ne __ Helationsi_1ip __ Beti,Jeen __ Non-Cu:::.todial Sentences 
and .... Tv.oe ... o_f ..... Court,s 

Non-Cu:::.todial 
Sentences 

Tvr::e cif 

' ' ----------~-------------;. ; 

2(~ 

Bound ove;"· 1(1 

Compensation 7 

Canninq 

Probation 

Discharoed/Acouittedl127 
' . f 

' ; 
1193 
t 

2 ( 40 7) 

6 2. 1) 

4 .(l) 

9 

261 f9.L6) 

(100.0) 285 fj(H).;,(}) 

Chi-souare = 43.54 {df =10) Significant at .05 

Cr arner ~ s '-l = .. 3(i 

l~ ' 1 l ! IOL.a ,; . 

j N / 
I 
; 

-1.b 

12 

36 

4 

388 

478 

In Table type OT r1 on - c L\ =- -c. o o 1 a 1 

sentences was crosstabulated with type of courts~ 

fOLlnd mor·e o-ffer1ders \rJ .er e o i ,/en 

custodial sentences in Magistrates Courts as compared 

to offenders in the At··ea L:oLtrts J;I The Ltse of non-

custodial sencences in both courts is rather low. 

Caning may be in lieu of. or in addition to~ any 

punishment other death p.enalt~l. The 

circumstances under which caning should be ordered in 

Nigerian lower courts is a matter for the sentencing 
j 

depending on the cir cLtm=:. tarj ce:=. OT ea er, 
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situation. ·For example~ take the reported case of a 

cripple who committed a criminal breach of trust in 

respect of !':.;;:60 ~ OOO entrusted to him by the Benue 

State Government. He was found guilty bv the court 

and sentenced to 3 years imprisonment~ and his 

disabilitv not withstanding~ the court ordered that 

he be given twelve stFokes of the cane in addition to 

this sentence. 

to fine~ it i.~as found • • 4-
i: n a 'I.- 1 (;. (J 

percent of offenders were given non-custodial 

sen te·n ces of fine in the Ar-ea Cou r·ts as compared to 

.7 percent of offenders in the Magistrates Courts. 

The r-easons given f o,- impo:::.ing fines are Tr .; .... C: 'T" 
.J,,, ! -- '-

offenders status? deterrence~ and collection of 

revenue. Although it is not the main objective of the 

state to enrich itself a result of an offender's 

crime, there is no doubt that· the fine is an 

important source of revenue for the state. Howeverp 

the r·esear·ch findings in Table indicate that 

fines are least used in Nigerian lower courts. 

In addition to this~ major·ity (91.6 cercentl of 

offenders discharged/acquitted in the 

Magistr .. ates Courts as compat·eci to 66.0 percent of 

those offenders who were discharged/acquitted in the 

Ar-ea Courts. The reason for· the va r· ia ti on beti..s.Jeen the 

courts may be due to the emphasis of the Magistrates 
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courts on evidence. 

It was also found that 5.0 cercent. of offenders 

were bound over to be of good behaviour in the Area 

Courts as compared to 2.3 percent of offenders in -c.ne 

Magistrates Courts (See Table 5.4'.i. To be of good 

instead of imposing a custodial sentence~ require an 

of f en d er- to en t et· in to a. per·· son a l t"' e cog n i s an c e to 

come up for iudgement if called upon to do so. When 

an offender· enters into such r··ecognisance he/she is 

~bound over" that he will appear to oe sentenced if 

r e q u i t e d ~ an d ,: n a -c. f a. i 1 u t· e to d o so N i 1 l r e s u l t i n 

forfeiture .of a sum of money stipulated bv the court 

in the order· of binding over. Besides~ the order of 

nrecc~gnise .. nceu rr: a if imoose conditions 

of~ender must comply with the period of the order·. 

The basic understanding of the order is that an 

offender wiii not be sentenced bv the court unless 

he/sf"1e misbehaves ag 2,,in.. i nLts u bot.tnd o .... .,ler u orders are 

authorized by =-ection 25 of +· -ne Ct-irri!ir:al 

Code and Section 300 of the Criminal Procedure Act! 

in similar terms. 

In terms of the compensation to the victim~ it 

~--Jas f0Ltr1d that 4=(! oercent of .the offenders ~,ere 

to pa),' compensation to the victim in 

Courts as compared percent of the offenders in 
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the Magistrates CoLirts = The puroose of the 

compensation order is to enable the courts to compel 

the of.fender to pav compensation for anv personal 

iniur;-',. loss or- damage r-esulting from the offence. 

The reason for such an order is to allow the victim 

a and effective means of obta.inino 

compensation from an offender that can afford to pay~ 

without the need to exoensive litigation. 

The auestion of comoensation is often crucial. A 

lot can be achieved thr-ough the !:~Y!:-:'-tematic U!=-e of the 

Nigerian lower courts' aowers ordering compensation. 

For- examale~ in the northern states=' the Penal Code 

gives wide powers to comoensate the victim of crimes. 

they might~ as shown in Table 5~4 above. 

It was found that only 1.0 percent of offenders 

granted uprobationu in the Area Cot1rt.s as 

compar-ed to .7 percent of offender::- in the 

Magistrates Courts. The granting of probation is a 

m a t t e r o f g r· a c e o r- d i s c t- e t i on ~ T he co u r- t s may i n s tea d 

of sentencing an o~ffender make a probation order~ 

is., an order requiring an offender to be under· 

the suaervision of a probation officer for a period 

to be soecified in the order which should not be less 

than tvie l ve monthsz Ft.trthermore ~ the COL.trts ma:/ 

require the offender to comply with any stipulated 
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requirements having regard to the circumstances of 

the case for the purpose of securing the good conduct 

of the of fen de r · or f o t- !-3 r·· even t in g a rep ea t of the 

DTTence or committing an,.1 other offence. Thus~ 

its emph.asi=· on the 

offender to adjust in a free society, offers great 

fJope to cor·-r·ectional success ar]d 

htJ.mar: miser~.1 ~ However~ Table 5o4 indicates tha.t 

Area and the Magistrates Courts have not sufficiently 

made use of orobation. 

the mo:-t dis.tinctive 

feature of the patterns of disposition is reflected 

in the short imprisonment sentences in all type of 

offences. The details of the research findings are 

given in Table 5.5~ 
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Tabl.e .... 5 = .. 5 ~ ___ Lenqth ___ of __ )m.£.risonment .. and __ T~,:.pft __ of __ off_ences _in Area. Courts. 

Location 

Area CoL1rts 
Jos 

~ ' LOL1r1:.::-

f21akLtr-di 

Area CoLtrts 
I<adL1r1a 

Total 

Type of Offences and Length of Imprisonment 

Person 

1-1.2 13 mor:ths 
months and above 

5(71=4) 

8(88 ... 9) 1 (11.1) 

8(57~4) 

11(30.6) 

1-12 
months 

Traffic 

1 ~ mo-+-h1<= I ...1..--: ,H 'Ji"-~ -r j 

and a.bo-~le l 
i 

1-12 13 months 
months and above! 

l 
j1( 6.7) 

l 
18(100.0) 
/ 

0 {O) 

! 
14(93=3} f 

l 

I 
0( (ii:~)) i 

i 

! 
34(79.0) 9 (21.0) oc 0.01 ! 

I 

126 

Total 

18 

32 

4!:) 

6(} 
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The most distinctive feature of the pattern of 

d i so o s i t i on i l l us t r- ate d i n Tab l e 5 ~ 5 ,.. i s t he r- e l i an c e 

·on shorter imprisonment sentences in property and 

per·son offences in most Area Cour· ts. For· example~ in 

Makurdi Area Courts~ (95.6 oercent) of offenders were 

sentenced to l-12 months imprisonment for· D,·ooer·t~1 

offences~ 4.4 percent of those offenders 

vJ ere s en ten c e o to 1 3 m on t ! ·: s an ci a Lio v e f o r Drop er i:. v 

offences in the same courts. 

in Kaduna Ar·ea Cour-ts~ 

percent) of offenders were sentenced to 1-1? months 

imp r- is on men t 

oercent of 

for 

those 

orooe~-tv . . i 

offenders 

c,ffences. 21 r119 

sentenced to 13 

months and above for property offences in the same 

courts. 

ln Kano Area Courts i71.4 oercentl of offenders 

~ere sentenced to 1-12 months im~risonment for person 

offence. vdiile 28.6 pet-cent of those offenders ~·Jet·e 

sentenced to 13 months and above for person offence 

in the same court. 

Also, in Jos Area Courts~ (93.3 e<ercent) of 

o f fen ci er s i.·; ere s en ten c e d i: n i m µ r .. i son men t. 1 3 m on t h s 

and above for traffic offence~ but 6~7 oercent of 

t. hos.e of fender~- sentenced to J..-1.2 months 

imorisonment for traffic offence in the same courts. 
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In Cot.tr- ts 1:1 it f DLln d the most 

ciistir)cti,/e a:.1 a t. t e r 1 ·= o f d i =· Do =· i t i o J1 Table 

5.5. ls that Jos Area Courts used lonoer imprisonment 

:=.en ten ces of 

Also? in the t·1 a g i s t r a t e s Cou,-t.s. most 

d i =· t i r1 c t i 'le feat Lt J,,... e c, f the r:J at t er· 11 =· of d i !::. Do=- i t ion i s 

r-eflected ir: the t-: e 2 .. \t ":/ reli2 .. nce of shorter 

imorisonment sentences in all tvpe of offences. The 

details of the research findings are given in Table 
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Tab .. le __ . 5: 6 :_ Lenq_th. __ ,of __ Imorisonment_ .. and_.L~ ..... oe. of offences_iri _t.,,1aqistrates __ CoLtrts_ 

Lacatiori 

Magistrates 
Courts Kano 

r'1agistt-ates 
Courts .Jo:=. 

r ... i~n~ -!:-• .. - •-:i:- - L:i-.,q-rµc_ 

t1akL1rdi 

t1agistrates 
Kaduna 

Total 

T;ipe of Offences and Length of Imprisonment 

Pei--son 

1-1? 
months 

3 ( 75 = ()} 

4 ( 1(H).,, (i} 

6(85.7) 

2(50.0) 

15{78.9) 

13 months 
and above 

1 f 25=(1) 

0 ( 0.0) 

1 (14::.3) 

2 ( 50.0) 

4(21.1) 

Property· Traffic 

1-12 
months 

i ( "':;~ J3_ \ ..l- 1.. __ ,..._t = ~ l 

10(71.4) 

14(77~9) 

4 ( 8(} .. (}) 

29{72.5) 

13 months 1-12 
and abo· .... /e montns. 

2 { t::6 C t:~ ) 0( (} .. (}) 

4 (28c6) ~( 62c5) 

4 (22 .. 1) 7 ( 1 t)(} - i) ) 

1 c20.o,1 2c 66.7> 

11(27.5) 14( 77.8) 

-c.....,,. • T ..,_ . .::, monc::ns 
and aoo,/e 

(} (~)=(}} 

3(37 .. 5} 

0( i-! f-}' 
·-- = --· ,· 

1(33.3) 

4(22.2) 

Tot.al 
r~ 

7 

26 

32 

1? 
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(85.7 oercent) of offenders were 

sentenced to 1-12 months imprisonment for oerson 

offence in Maoistr·ates CciL\rts ~ i)Ll t 14· Cl 3 

percent of those o-ffenders vie re sentenced to 

imprisonment 13 months and above for person offence 

in the same courts. 

In addition to this~ in Jos Magistrates Courts~ 

(71.4 percent) of offenders were sentenced to 1-12 

mon~ns imprisonment for property offences~ while 28.6 

~ercent those offenders sentenced to 13 

man th:- and above for· pi·-opert }' of-fences in the same 

courts. 

In Kaduna Magistrates Courts~ (80.0 percent} of 

offenders were sentenced to 1-12 months imprisonment 

for offences" but 20.0 per-cent of those 

offenders were sentenced to 13 months and above for 

property offences in the same courts. 

FLtrthermore =' in !t·" ... ano Magistrates Courts. (75.0 

µer·centl of offenders were sent~nced to 1-12 months 

imprisonment for oerson offence~ while 25.0 percent 

of those offenders nere sentenced to 13 months and 

above for .person offence in the same courts. 

In Magistrates Courts~ it was found that the most 

distinctive pattern of disposition indicated in Table 

is that Makutdi Magistr·ates Cour-ts employed 

shorter impr-isonment sentences than an'/ of the 
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Magistrates Courts samoled. 

ir1 this stLidye' i t VJ a s f o Lt ri d t t"i 2 t A :r · e· a Co Lt t- t =· 

imposed shorter imprisonment sentences Tor person~ 

pa- o ~! e 1- t }" ~ and t r· a f f i c of fen c e ~- 1:. nan the r~1 a g i ~- t 1- ates 

Courts. Thus. it Hou.1.0 be re\,realina to compa1~e the 

pattern of disposition in these courts as given in 

Table 5:71.: 
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Table ... 5_: 7.:,_ ... Lengtf-a __ .of_, __ Impri:::.onment __ .arjd ___ T'/Pe _ of .. __ Offen_ces _. i.n ___ Area __ .. and_ 

Location 

Area CoLtrts 

r1agi:.trate:=. 
c:otJ.rts 

Total 

t""1ag i_s t:--a te::: .. CoLtrts 

Type of Offences and Length of Imprisonment 

Person 

1-12 
month·s 

i 25(69.4i 

40(72.7) 

13 rnonths 
ano anc~ve 

15(27.3) 

1-12 
months 

29(77.,,5) 

97(76.4) 

13 month~- 1-12 
and abo.,,..;e moriths 

13{ 48 = 1) 

11 ( 27. 5) 14{ 77c8) 

I 27( 

13 months 

Total 
N 

150 

77 , , 

227 

132 
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In Table it can be seen , r, 
-'-•• tt-se· Area 

Courts 69.4 percent of offenders were sentenced ta 1-

1 ~. 
L months impr· i son'men t for pet·son offences 

compared to 78.9 percent in the Magistrates Courts. 

Ho\a,ieve:r·~ in the t·1agi=:.trates Cout·t.=-·!' 27~5 percent of 

offenders were sentenced to impr i::.onmen t for 13 

months and above for property offences. t'-!hile in . ' 1:.ne 

Area Courts~ 21.8 percent of offenders were sentenced 

to imorisonment for 13 months and above for the s~me 

offence::-~ 

Fur-t hermor··e ~ in Magi st t· ates Cou r i::.s ~ 77. 8 µer· cent 

of offenders ~-Jere sentenced to 1-12 months 

impri::-onment traffic offences~ !tJhi le in Area 

Courts 48.1 percent of offenders were sentenced to 

1-12 months imprisonment for the same offences. The 

significance of these research findings is that 

Magi stt·a tes Courts imposed shorter • • . -'l-.:i..mpr-1 sonmen <-

sentences than Area Courts. 

I n t hi s s e c t i on ~ i t w a s f o u n d t ha t more of f ender· s 

are sentenced to "imprisonment sentences" for all 

of f en c e s i n Ar-ea Co u r· t s t ha n i n Mao i s t r· a t e s Co u r· t s • 

Furthermore~ more offenders were sentenced to non-

cus.todial sentences in Magistr-ates Courts than in 

Area Courts. non-custodial reformati\..-re 

me as u r· e s l i k e : f in e on l y ~ bound o vet- ~ comp en sat i on ~ 

caning~ and probation a.re seldom used b" either of 
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the cou.rts. 

5.2 Diffen=·ntial Treatment of Low and Hioh Statns 

Offenders 

In this section of the study~ the diffen::mtial 

treatment of "lo\.'J" and "high" status offenders is 

e}:amined. "LOIPJ .. social status offenders are 

characterised as illiterate offenders from rural and 

urban areas where income at the time of this research 

1tJ ere not more than F!3 0 0 o er· m on t h • "High" status 

offenders are categorised as those offenders from 

u.t·ban and r·ural at-eas IeJhose income t·Jer-e mor-e than 

!=<J3 0 0 p e r- m on t h • 

The examination of the lenth of sentence and social 

status of offenders show that majority of offenders 

ir·respective 
. .,_ 

stat..us~ sentenced to 1-12 

months. The details of findings are given in Table 

5.8. 

Tai.Jle 5.8: ,_ne. Rel.ati.onshiu __ .Beh·Jeen .. _.Leno_th._ .. of_ .... Sentences_ 
and ___ Socia.l ... _Status ...... Of.fender·s. 

Length of Social Status of Offenders 
Sentence 

Low Hiqi, 
N ,: N :,: 

.1 .12 months 76 (95.0) "?'? 
j_L, (91.7) 

13+ months 4 ( 5.0) 2 { 8.3) 

Total 80 24 i1.00.0) 

Chi-souare = 2.25 (df =2) Significant at .05 
Cramer's V = 0.24. 

' !Total 
} N 
l 

qo 
< 1-> 

6 

104 
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I n Tab 1 e · 5 # 8 !:l l,AJ 1"1 ere t i1 e l en q t !1 of s en ten c e ~+as 

crosstabLtlated ;r;ith social statLts of offenders= 1..1:. 

i·J 2i s f o u n d + I·•:.+ :.... .. l .._.,, ._ maiorit}' (95.0 oercent) of !:! 1 O\i~IJ 

status offenders were sentenced to 1-12 months as 

compare Ci t D 9 J • 0 per c en t of " hi g h " s ta tu s of fender· s • 

The statistics shoi.-: that the relationship bet1,;Jeen 

length of sentence and seicial status of offenders is 

not significant at .05.level. The 0.24 value of Gamma 

i rs d i c a t e s t l, a t t i 1 e r e i s 1 o iv p C! ~- i t i .v e a s ::. o c i a t i o rj ~ 

Thus on the basis of the findings we may reiect the 

thir-d h';' F".iD t i1es i =· LJ'"ta L. offenders f t-om J.. O~'\J social 

status are given longer sentences than offenders from 

higia socj_al s1:.aLLiS= 

With regard to the relationship between amount of 

fine and social status of offenders!' it was found 

that . . ' maJor.1.1:.:.1 of offenders received p;!j Ml(J(J 

imposition of fines. The details of the research 

findings are given in Table 5~9. CODESRIA
 - L
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Table 5. 9: The. __ Relation.shiD ...... Behs1een_ ... Amount _oT ·--r 1n2 __ 

and __ Socia 1_,_ Sta tus ...... Df.fenders 

Length of Social Status of Offenders 
Ser1tence 

High 
N 

*'!1 - f.!100 49 17 (7(L8) 

*'!101-t,;!300 6 (25.0) 

' *'f-300+ ! 5 ( 6 • 2 ) 1 ( 4 • 2 } 
I 

Chi-souare = 2.25 idf =2) Significant at .05 

Cramer's V = 0.24. 

l 
! 

I l 
lTotali 
l I 

i t~J t 
I l 
i : 

66 

6 

In Table 5.9! where the relation:.hip beti•Jeen 

amount of fine was crosstabulated with social status 

of offenders, it i,,;as found that 70. 8 percent of 

"high" social status offenders wet-e fined N1 - :M100 

as comoared to 61.3 percent of "low" social status 

o f f e rJ d et- s i n t i1 e =·am e arr, o Lt n t ,:r T i: e s tat i s t i c s in d i cat e 

that the ,-elationshio betHeen amount of fine and 

social s~a~us of offenders is not significant at .05 

level. The 22 value of Gamma shows that there is 

lol:-.zJ ne~ative association :a Ti~erefor·e:1 Gn ti1e basis of 

the findings in Table 5.9. we may reject the fourth 

ti1at offender=:. from social statL1::. 

experience higher fines than offenders from higher 

soc:.iai =..tatLts = 
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'.:i • 3 T h e i.3 r- an t i n o o f Ba j_ 1 

Bail is the conditional release of a suspect with 

or without surety on the understanding that he/she 

w i l l a µ p e a ,· i n c o u r- t to d e f en d c ha r g e !:- a g a i n =- t li i m o r-

her. The importance of ball is to guarantee the 

appea,ance at cour·t proceedings. The r-e!::-ult of being 

granted bail that the offender be 

conditionally L\ni:il .:1me of 

However~ some magistrates and iudges are reluctant to 

release suspected off ender-s committed to tr· i a 1. A 1 !:-O 

the problem of bail patterns arises when different 

bail terms are granted to different offenders who are 

accused of similar crimes. For examole~ fixina high 

set in a given case instead of N300~ but it does not 

explain why a magistrate or a judge will set N50 bail 

rather than release on self recognizance. 

For t he p u r- pose of b a i l ,. a 1 l of fen c e s u n d er- the 

Penal Code may be classified into three categorie~: 

(a) Capital offence::-

(b) Non-caoital o-ffences 

fc) Baila.ble offence!:-

( a } Caoital offences! Section 341 ( 1 ) of the 

Criminal procedui--e ·Code that per-son 

accused of an offence punishable ~<Ji t h ' . h oea-c.4. 

shall not be reieased on bail. 
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Mon-bailable offences: Pers.ons accused of an 

offence punishable with a term of imprisonment 

e ;,: c e e d in g· thr·ee are not or-dinarily 

entitled to bail but if they apply for it. their 

application could be consider·eci on its merit~ 

v! he the r b a i 1 is granted or not is determined 

with n:fer·ence to the principles laid doi•,n in 

:.ection 341 ( 2 l ( 9) - ( C j of the Criminal 

procedure Code. In addition to the 

character of the offender and his official and 

social standing as wel 1 as his likelihood to 

appear for trial are to be considered~ 

Bailable Offences. These are offences 

punishable with imprisonment for not more than 

three year·s with or without fine~ or an offence 

punishable only with fine. The rule here is that 

bail should be granted if conditions set out are 

met. These ar-e: fir-st!" the accused person must 

be willing to give such security as may be seen 

to be sufficient to the court and the Police 

station~ Second~ there should be no reason!::-

which in the opinion of the oolice officer or 

the cou r-t capable of p r· e j u d i c in g the 

investigation of the case or leading to the 

accused persons esc~pe. 
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The e;-:amination the relatior1ship 

employment sta~us of offenders and granting of bail 

s.ho~·Jed that maiority of unemployed offender·s wer-e not 

granted bail in oerson and pr-opert~,t offences= 

hoi•,ever ~ many offend er-S:. t<Jer· e gr-an ted bail in tra ff ice 

offences as canoe seen in Table 5D10. 
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Table 5::21(>:. Tf"3e __ Re.laticinshiJJ. Bet~"'Jeen ___ Ernplo\lffiEnt __ StatLt·5 __ of __ Offer,ders_ 

I 
1- 1 • ! t:.mp .i. O}' eo 
! 
I 
i ' !Unemployed 
I 

I 
1To+=<1 ! -~--

/ 

and _ ... Grantino_. of __ Bail._ 

Granting of Bail 

A 

F'er:.on 

Not 
Granted 

N •1 
.i=: 

29(94.0) 

Granted 

·1 
·"= 

2( 6.0) 

103(69.0) 46(31.0) 

132.(73.0) 48(27.0) 

I 
Chi-Square= 7.8 I 

~. , -.~ I (df=l) ~ign. a~.D~l 
Gamma = -a73 I 

B 

Property 

Granted 
Gi--anted 

N ~,: 
30(46.0) 

287(67.0) 139(33.0 

317{ 65:(>) 

Chi-Square =11~15 
(df=1)Sign at .05 
Gamma= 0.41 

C 

Traf-ric 

Granted 

10 ( 21 J)) 

12{ 17 ;:,.:) ) 

Granted 

N '.r: I 
37(79 J,(i) i 

i 

I 
57(83.0) I 

Chi-square= 1.49 
(df=l)not sign at .05 
Gamma= 0.15 

140 

143 

74(i 

* 60 Cases are Missing because they were not recorded in Court files and Minute books. 
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In Table 

i .d ~ _,_ • .l. 

employment status of 

offenders was crosstabulated with gr·anting of bail, 

it ,,,as found that majoritv !69.0 percent} of 

unemploved offenders ~Jere not oranted . - . 
Da 2 .,_ in Der· son 

offence. Howeverr 91.0 per-cent of unemploved 

offender·-s i,Jer-e gr-anted bail in traffic offences~ In 

addition to this~ 53.0 percent of emploved offenders 

i·Jer-e gr-anted bail in µr-oµerty offences. Similarlyf 

79.0 percent of employed offenders were granted bail 

in traffic offences. 

Table , A, above shows that the relationships 

between employment status and granting of bail are 

statisticallv significant at 0.05 level. The ge.mma 

level for column 'A" indicates negative association. 

In this s-ctionp we analvsed employment status of 

0 f f en ci e r- ==· i n f- e 1 a t i On t D t he q r an t i n g LI f b a i l a I t ltJ a s 

found that majority of unemploved offenders were not 

gr-anted per-son~ ·and offences~ 

Howeverf more employed offenders were granted bail in 

µrope r t :-' :i a r ! d t r a f f i c o f f e rl c e s t ha r1 t hose of f end e r s 

not gr2.nted bail ln the same offences. Usually. 

unemployed offendet·s do not ila·,.,.e vehicles and are 

less likely to be involved in traffic offencesa The 

,-eason for this aopare1:t differ-ence is that those 

persons involved in traffic offences were wives and 

C iii l d t en Of t h O s e fa mi 1 i e s ~·J h O ha Ve Ve hi C 1 e s a Thus ~ 
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those offender·s could get financial assistance from 

their familiesu Similarl:.1:1 the e~{planation Tor- 1:.ne, 

difference among employed offenders in granting of 

bail is that~ my interviei-J~. ~,ith those incha.rge OT 

b a i l r- e c o r- d i n d i c a t e d t ha t so an e em p l c~ }"' e d o f f er, d e r- =· 

could r r , 
2!.TTOiO the amount of bail and were 

unable to use the :::.tatLt~- cor111 e c ti ori in their 

community to raise ita 

5.4 Leaal RecrP~entation 

The focu~. of :=.ection is 

represen ta. t ion of sLtspec t:. in f11!iger i an 1 ot.~Jer- cottr ts :i: 

Or,e of tt-:e most import.ant f actot· s that affect. tf°Je 

oLttcome of trial criininal cases is legal 

employ the services of =:.tar,d bet.ter 

chance of receiving favourable treatment in Nigerian 

COL.trts than those ~,ho cannot afford the 

services o4 lawvers. 

The e>:at-nlnat.ion of the relatlonshlp b!et~~:een legal 

r e p r· e s er: t a t i o li a r, d d i f f e i..- en t i a 1 o Ll ·c c o lri e o ·f ·t 1-- i a 1 ·f o r 

£l'identic2-.1u offences ~-hawed that of 

offences"' more 

,-- e u r e s en t e d ~1. , i t- r a f ·f i c o f f en c e s • ; n e d e t a .:i.. l s o f t i , e 

findings are given in Table 5.11. 
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Tab.l e_. __ 5 =.11 ~.-.... The __ ,F:el a tion.:.hip ..... Bett~een_ ... Earnin_o:. ____ of_,_Of f_end_ers ..... an_d ____ Legp. 1 ... 

Earnings 

N1-N300 

N301+ 

Total 

Reoresentation .... _i_n ___ t'Tia_g_i::.trates _CoLtrts_ 

Legal Representation 

N 

F'erson 

Rep 

•; ,. 

Rep. 

N 

11(19 .. (i) 

l 
Chi-Square= 1.35 I 
(df=2) Sign. at .u~I 
Gamma = -0.07 I 

F1 ropert~/ 

Not Rep 

N N 

31 ( 89 = {)) 

201(82.0 

Chi-Square= 1.~v 
(df=2)Sign at .05 
Gamma = . 02 

Traffic 

Rep. 

N % N % 

2( 15.0) 

Chi-square= 12:9 
(df=2) =:.ign .05 
Gamma = +C1cr47 

Total 

22f) 

71 

72 

* 37 Cases are Missing because they were not recorded in Court files and 
Minute books. 

143 
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i.•Jhere legal reoresentation of 

offenders crosstabulated differ-ential 

outcome of trial for identical offences~ it was found 

rep,-esen ted in oerson offence? 85.0 percent of 

offenders ~-H:.'n:? reor·esented in taffic offence. Also 

89.0 percent of offenders i-,e,re not represented in 

property offences. The significance of these findings 

ln Table 5.11 is that it is only ~nose offenders who 

a t- e 1,J ea 1 t h v 1:. ha 1:. can a f f Dr· d t he ~- e rv i c e s of l a t·i v er ::;. 

to defend them .i..n courts. Most of i:;.he offenders 

to a serious handicap in the contest betw~en them and 

the sta.te. 

In this section~ . .;.. 
1 L. trJ.a:. found that majority of 

unemployed offenders were not granted bail, in person 

and offences. Similarly~ most employed 

offenders were not granted bail in the same offences. 

Fu r·thet·mor-e ~ ma i ot- it y of employed off ende t-s were not 

represented in person and property offences. However~ 

of emµloyed offender:. 

represented in traffic offences. The reason is that 

they were able to pay for the services of lawyers to 

represent them in courts. 
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5.5 Summary and Conclusion 

In this chapter~ set out to achie-..,-e the 

following obiectives. Fir=:-t to e;-:amine pattern of 

disoosition and sentencing in Nigerian lower courts. 

Se·cond. the relation=:-hip bet1,:een type of 

courts and mode of disposition of cases. to 

elation=:-h:ir, beb..-Jeen length of sentence 

and of offences. - . h rouri:: .. ~ to determine the 

relation:::.l1ip::. beti.:.ieers lengtt1 of seritences'= arriDL\lit of 

fine and social status offenders. Finally! to examine 

effects of =-elected socio 

,,characteristics of offenders on some observed 

sentencing decisions in. Nigerian lower courts. 

On the first obiective~ it was found that there 

are ma i o 1- d i f f ere n c e s i n s en ten c in g pa t tern bet 1,J e en 

CoLtrts and Magistrates Courts. 

impc,sed more imprisonment~ impt· i=:.onmen t 

sentences than t·1ag is tra tes Courts. 

r'1agistrates jmµosed more 

sentences than the Area Courts. Generally~ 

Cot.trts 

..: . ,1ne 

both 

c o u r t s ha v e ;, o t ma ci e s u f f i c i en -t u !:::- e o -.r \ ·i on - c. u :=::. t o d i a l 

sentences like fine only~ bound over~ compensation~ 

cani1lg~ probatiors etcJll The..,_; seem t:o i-e1;..:~ solel}' on 

custodial sentences with the hope that the fear of 

o u n i s h men t i s t he s t r on g est s a f e g u a r- d a g a.in s i::. c r- :i me • 

On the second objective. was found that there 
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i s no re 1 at ion s h i p bet"' e en l en g t h of s en ten c e and 

::::-ocia:i. stat.us of offendei-s. The si::atist.ics show that 

the relationshio ls not significant. Thus! there is 

no evidence to supµort. the contention that offender:-

from low social st2.tus 2.re given longer sentences 

than of f en d e i-- s f r o m hi o t I so c i a 1 ;-: ta tu s • Fur- t her more ~ 

on the third ob "i ective" ther-e .is no relationship 

bett';een amount of fine and social status of 

offenders. Aoart from that~ there is no evidence to 

suµport the 51.1-gument that offenders from low =-Dcial 

status ,-ecei ve longer imprisonment sentence:: .... and 

e}!µer:tence more fir;e=:. ti·}an offender=-r from f1igh :=.oci.al 

sta.tus. 

On the fourth obiective~ found that bail 

was not granted in the majority of cases. We expect 

bail to be granted in most cases since the offences 

examined are bailable in Nigeria courts. Furthermore, 

to legal (set-vices of 

lawvers)~ it was f6und that a few offenders had legal 

r-ep t·esen ta ti on as compat·ed to g rea tet· propo?'· ti on of 

of fen de r s vl ho had n G 1 e g a 1 rep re s en tat ion • 

obseYved that most offenders had no knowledge of the 

laws! and they do not know their rights and the rules 

of criminal procedure. Besides, most offenders are 

disadvantaged by the fact that thev lack the funds ~o 

em p l o y t he s er v i c e s of l a i·; y et S:- to d e fend t hem in 
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Nigerian lower courts. 

The conclusion to be d r a1.-•;n from sentencing 

pattern and disposition in the • . l t.r J.. a~ proces=:. in 

Nigerian lower courts is that property~ person~ and 

offences i--eceived more imprisonment~ 

imprisonment or fine sentences in Area Courts """. . ... nan 1.n 

Magistrates Magistrates Courts 

imaosed more non-custodial sentences than the Area 

Cou r· t s. 

With regard to research findings on sentehcing 

"""' -pa ... t.e,n of disposition in Nigerian lot.=-Jer courts~ 

other social sciences literature on sentencing 

pt-actices in Nigeria seem to confit-m that for the 

substantial majority of convicted 

t"oical ; . sentence 

fine (Adeyemi 

is imprisonment~ 

1972: 

offenders, the 

imprisonment or 

Best iQ"7Q. 
-. •• • z .r- ! 

l' •• .Joan 

1979; Owomero 1980: Zacchaeus 1986). 
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CHAPTER SIX 

6 DI sc:uss I or~ Af-JD 
RECOMMENDATIONS 

6. l Introduction 

The aim of this chapter i:. to sum ma r· i s e an d 

discuss the research findings on sentencing patterns 

and practices in Niger-ian loNet· cout ts~ It i::. on the 

basis of these findings that conclusions d ravJn on 

.tOtrJer COLtrts m 

=-et out in to e}:amine the 

sentencing patterns and practices in Nigerian lower 

The position adopted is ~hat sentencing 

process in Nigeria is shrouded in myths which hinder 

a.n adequate appreciation of oatter·n=· and 

problem: .. This studv therefore i3.tte:npts to provide 

searchlight f o r· · u 1 i d e r· =· tan d i n g the patter~~~ s and 

~,r.ob l ems of =-entencing ~ n ..L.,, the 1 ovJer cot1rts a 

Theoretically~ sentences uassed en con'./icted 

offenders who commit similar OTTences should ae the 

passed by various courts. une of the most significant 

f ea t Lt r· e of t i 1 e t~ i g et- i an s en ten c i n g µ r o c e s =· 2 s tr;.1 i de 

discretionary powers given to magistrates and iudges 

in the selection of penal measures to be applied to 

parti CL~ l ar offenders. Nigerian stat.Lites contain 

p r- o v i s i on ·5 rr1 a k i n g a. l t e r 11 a t i \/ e µen .a. 1 t i e s D ;f a 1 1 o \o·J i n g 
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1 
impri~-onment in defa;.;lt of pa"\.: .. ment of fine! T .1.ne 

.2 
instea.d of imprisonment:- an r1 o -c r: e t- n on - c l_t s to d i a l 

measures available for maoistrates and 1uo~es. 

The -fir-st h;1pothesls e>~amined in 1:n.1.s stt1d~.t ls 

i:hat ti·~ere is a ="" elationsiiip beti'\Jeey·1 ·ty!~es of coL!rt=:. 

and of sentences. It a:.sLtmed that 

i"1 a g i S:- t r a t e s .~ ' L- o Lt r T. s a r- e likelv to be more than 

Area Courts regardless of o~Tence. The data indicate 

nf 

imp r l so 11 rn en t in the Are a Co Lt r t s ~,as pro portion a t e 1 y 

l m or l son men t. i. n. t he t·1 a g l ·=- t r a t e s C Cu_i rt=· .. 0 n the bas l s 

of findino=-· evjde11ce 

=-Ltpport:. fir:.t hypothesis of this studv. 

The second h~/pothes.is is 

relationship between length of imprisonment and type 

of cour·ts .• Ar·ea Courts ar·e likely to impo:=:.e s.hortet· 

imprisonment sentences than Magistrates Courts. The 

d a ta o b ta in e d a c tu a l l y s ho i,; t hat. Ar-ea Co u t · t s i m Dosed 

shorter sentences than Magistrates Courts= Thus~ on 

the basis of this finding, the second hypothesis is 

also . ' ' t.tpne l. o c 

An e:::-!plana~tion for the mcire f t··eq1-1en t Ltse of 

imorisonment sentences b:_1 the Area CoL\rts ma~:1 be dt.t.e 

to the fact that in these courts most offenders are 

d i sad ~i1 an t a 9 e d be c at l s e t t·i e l a. ~·J p 1 o h i b i t s l e g a l 
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3 
r·epr-esentation. The presence of the defence lawyer 

important because with a ' .-o e Ten c e an 

0 f f en de ie i :. m O re l i k e l }: t O be ad e q Ll a t e 1 y· d e f e rrd e d 7 

and subsequently discharged and acouitted. 

The third is .,.. .- ~ OTTenoers oi 

socio-economic status are given longer sentences than 

offenders of high socio-economic status. In order to 

test this the emplo~1ment status~ 

occupation~ ano educational a~tainment of offender~ 

were taken as indeaendent variables. These variables 

ii: ere c r o s s ta b u l a t e d i·J i t h l en g t h of s en ten c e s • The 

d a t a s h Ci v..t t h a t t he r- e l a t i on s h i p o e 1:. ~; e en 1 en g t h C) f 

ar10 ::.ocial of of ferJde1-s .; C: ... ~ 11ot 

statistically significant. Thusp on the basis of the 
$ 

findings the third hypothesis is rejected. 

The fourth hyoothesls is that offenders from low 

from soci~3.1 statH=·· To test thl.:. 

St.A.. t.1.1 S :' of offenders taken 

u·l· scicj [·,-ero~Jnn-iir: ~tat.Lt=:.::: 

re =· e a r- c h d a t. .3. i n d l c a t e t h a t t 11 e re 1 .3. t l Ct rt s r~ l p be t. t..,.J e e;; 

amoi.111t. n·r fjr.,F.=:=- ai·,d :=.ur.:ial ::::.t_atci=:. o-i c,!fferlrit::,~-s J:-,. j·~ot 

statistically significant= Therefor~~ on the basis of 

·: =· 

On the ba.si.s of -i.:.he foregoing e.n2.lysis. it is 
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evident that the ~- e l a t i an =· h .. ~. r~ be tt:teen length· of 

=-t~~tistlc2..l lv ·::3-ignlficant ... the 

and ::..o C i al 

~~r:-;.;____tel=- of offenders i·=· not stctt.i=:.tlce .. 11·/ sl~1 nificant. .. 

Magistrates Courts ln Ni9eria, maiority of offenders 

,-eceive eoual ...,-eatrne;;t i-egarci1e=:.=:. of t];eir :~.ocic)-

economic stattt=-= 

I r: c ! 1 a o t e a · t i.:.J o ~ l-'"J e e x a ITi i n e d t. i-s e f o Li r t h e o r e t i c .a l 

oersoectl\les:: . . the· s t r li c t Lt r a l f L\ n C t i Ctfl e .. l is t: the 

. . . . - . . 
lLiLer ac1:.Jor1a.11:=.'"C.!I the 

mar-;,{ist p·ers~ectl·\tes as the .. / relAte to sentencing 

Df"·actic·es SI Ti1e strL:i.ct.L;ral functionalit perspective 

dir-ectl}' addre:.·ses the i s=:-Lte OT =:'.entencing 

oi--actices. adopted. =:.tLtd~/ prefers 

=-t r-ti c tLt r-a 1 f~_tn c tion al is t pers pe c t i \le O\ter the other 

theoretical ~1e r-::::. pe et i -...,e s because it e::-!plor-e:. the 

comple:;.~ r: a 1:.L1re of sentencing p:r-ocess c-.. =-

applicable to tt-:e PJigeriaJl society ... 

chapter- e::-~2 .. ml.nec.i t.ne hlstorical 

and found that these courts ~re homogenous because in 

~Jar i: ;:a\/2 

Eng 11 s;··1 cot_t rt ·s a,~ r1 the ctJ ·=· to ma ry co Lt rt:; . .,. !,Jhen the 

ad mi r1 i ~-i.-.~·· a -t i o i 1 J T::-:-. 
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intention was not to abolish all the indigenous 

customary courts but to preserve some as much as 

possible. Consequently, to date Nigerians are 

governed by a dual systems of courts, the received 

English Courts (magistrate:- Courts) and indigenous 

Customary Courts (Area Courts). Thus, it is not 

surprising that inspite. of the presence of the 

received English courts in Nigeria customary courts 

remain a popular instrument for the adjudication of 

disputes in Nigerian lower courts • 

. 
In addition to the historical background of 

Nigerian lower courts ~·ie analysed the pattern of 

cases studied in these courts. It ~·Ja.s found tha.t 

property offences form the largest proportion of 

cases adjudicated bv , the M-ag istrates and 

At-ea Courts" It was observed that the h.ig h 

percentages of property offences is connected with 

the increasing demand for material articles 

consumption. As a result~ many people are tempted to 

steal articles. Although most crimes are found in 

urban areas, propet-ty crimes cut across both the 

rural and urban areas. 

In terms of person offence~ it i•Jas found that 

person offence also constitutes a high percentage of 

crime committed in Miger-ian lower courts~ Although 

this type of offence is not regarded as a serious 
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crime except i-.iheri the victim of person offence is 

badly hurt by the offenders. 

vJ i t h reg a. r d to t r a f f i c of fen c e s ~ i t was found 

that the volume of traffic offence in the Magistrates 

and Area Courts was similar to that. of the person 

offence. The high percentage of traffic offence 

=-hould not be surprising, considering the level of 

Nigerian development whereby a sudden increa.se in 

vehicles has taken place with corresponding rise in 

lhe number of accidents. It was observed that traffic. 

offences are more likely to be tried summarily than 

property and person offences in Nigerian 1 Oll'Jer 

courts. 

Chapter five e>:amines the patterns of disposition 

and sentencing and finds that there is a difference 

in the sentencing pattern and practices of Area and 

Magistrates Courtsn Area Courts imposed more 

imprisonment sentences than the Magistrates Courts. 

Hoi"levet-, Magi;=-trates Courts dischar-ged/acquitted more 

offenders brought for trial than the Area Courts. 

Apart from that, property offenders received more 

imprisonment, imprisonment or fine than person, and 

traffic offences in both courts. It was found that 

there is no significant relationship between amount 

of fine and social status of offenders. Also there is 

no evidence to support the argument that offenders 
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ft-om loi.·J social statu:. r.ecei~,e longer 

sentences and higher fines than offenders from high 

::.ocial status. 

We also exam~ned issues relating to the granting 

of bail in Nioerian lower courts. It ~as found that 

differences exist in granting of bails to employed 

and unemploved offenders for person=' property=' and 

t r · a f f i c o f f en c e =· • T he d a t a s ho i...; s t ha t ma j o r i t }' o f 

offenders were not granted bail. Aoart from that=' it 

1-·:Jas c,bser·ved that in some cases magistrates and 

judges were reluctant to release offenders who commit 

serious offencesa 

The issue of the earnings of offenders and leoal 

repre::.eritation t--..!aS discus:-ed. It f 0.L!n d the.t 

differences exist between offenders who earned NlOO 

oer month ar~d those ~Jho earned hJ"':'.Ci-\j-,. and ai)O\/e .1.n 

legal 

~ - -I= ..;: .. rT. r ct, ,.1~ 

rep r esen 1:.B~ 1:.1 on fo,-

offences. Besides~ 

person~ ana 

monev had more legal reoresentatlon than non-earners. 

I n a d d i t i on t o t ;1 i =· =" t !1 e d a. t .a i r, d i c .s t e t i1 a t o; j l -... / a 

Tew offenders had legal representation as comaared ta 

cnac ln the Magistrates Courtsp lawvers are allowed 

e >~ c f== p t f o r LI p p e r A r e .:3 Co ~.1 r t s ~ '\t e r v l i t t l e t.1 =- e l s mad e 

CODESRIA
 - L

IB
RARY



155 

It was found that Tines are authorised in N~oerian 

to imo!;""" i=:.onmen t. = of ..;: . 
1 1..nes ·t-~ithot1t 

imorlsonment. Being deprived of monev is unoleasant. 

De r1 e rj d i i 1 g on t }·~ e D r o o o r t i o i ; .o f t i· i e c~ f f e r1 0 e r ~- a s s e t s 

t a k e f1 ~ f i n e ':::- C Et n D e 1 e T1 i. e i1 t c~ ~ S t r i. f1 0 En i: ... i-i O ~-J e "r~ e ;=- 7 

di-ffi.CL~lt"'-/ a ::::i-·:.1stern of fine i:=. t.o 

i t even-handedlv in a societv l ; /., = ..l- .... .._ 

where weaitn is so unequaiiy distributed. 

In terms of 
.,_. 

compen=:.2t;...1.on to the .... l.1.c1:..1.m~ 

fr,und t~·f Tender:..=. 

Cot1rts askeu to com oen sat l. or: 

were asked to pav comoensatlon ta ~neir vlctlm in the 

j_ 4 = (i 

o f f e i1 ti e r- s ttJ e re s en t e n c e d t n c a i"'1 i r1 t} i n t he A 1- P. El Lo~ .l r t s 

c an i n r1 i n t he t.,.1 a-~ i =· t r a t e s C o t.l r t s = S e c t. l o·rt s 3 (l 8 an d 

of p ~ro O C e d l..~ r E' CO d 2 

orocedure to be followed in carrving out a sentence 
4 

of caning= In addition to this,. caning may be in 

lieu or in addition to any pLtnishment other +- < L.nan 

can be ordered is= matter for the sentencing court, 
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d e p er i d ;_ n q ~-t LJ n n ·?: i ·~ e c l r c Lt m s t .3. n c: e s o f 2 a r: rr ·s i t f_t e'" t i on = 

6~2 Di=::.cLts:.ioi~~ aa1G ~t.JJir:lL'f=:.:t.011 

uf r- ....... ,t:: 0 c:: L--, _ . .._ -• 

courts ls a formal process conducted in = specific 

ai1d ~,red e t.er.rn i 11 ed ~-.i th 

rules of criminal law~ procedure and evidence. After 

lower courts~ he/she is usually glven a sentence. The 

impo;--tan t steo .. s .in the administra-t.ion of criminal 

Furthermore~ the sentencing arocess is the most 

important aspect in the enforcement of 1 a~, ln 

'l . . I\J..Qet·iE,n l o 1.\! er co u r t s . T l I e a i m ==· o f a i\! a r- ci i n g s en ten c e 

are to orevent future ci--ime~ to deter- oersons ~-,ho 

be tempted to commit similar crime=-~ to 

reform offenders. The balance of these • J I • 1.n-cere:=.1:.1ng 

and complementary philosophies r·equir·e rnor-e than a 

good sen:::.e of fair play on the of the 

magistrates and judges. However~ .. - .. ,. ,,.. . uy passing aiTTeren~ 

impr-isonment =-en ten ces to . . . 
con\l l c-ceci of fend er s ~;ho 

commit similar crimes in Nigerian lower· courts~ these 

courts actually contribute to sentencing variation 

rather than preventing it. 

When an - " . o-rTenoe:- J.. S f O \1 n d 9 Lt i l t. \.r Of an ciffence 

iuciqe {· Ct 
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him/her. The Nigerian law µrovides every magistrate 

and judge discretion to inflict pt.tn is t-~rnen t on 

con;..; i cted of -fender·s = a oood number of 

magistrates and it.td9e::. do not alt. .. ·lavs exerci:.e the 

discretioii to the '.i.:.!ESL i 11 tere:::. t of eitt5er 

offender or the societ~. Once an offender is found 

prosecutor and ask h" ... .l.ffi:i ls an:/thing a bou. t 

the offender? The Ll :-L~B l oive:- .J. =-

either i. s kn oi,;n" ~ "the con\lict 

previous conviction!" previous convictions are read 

from record of offenders~ unless an offender admits 

i n c l ea r- t e r rn =- t ha t t"i e / =· h e h a s on e o r m o a-· e p r- e ·i..,/ i o Lt s 

con-,.,,,ri C"C..1..ons ~ ?J".Jhere the offender is 

r-eot-e sent ed a U:-uai ly the 

different= l a t:.z .. 1 et- makes a p e .. s ·o i on 2,. t e p 1 ea. in 

mitigation of callirig on couri:. s. 

attention to factors favourable to the offender. For 

his dependents~ and his attitudes to work~ before the 

It t..1Jas observed in :rame of the cott!f'"ts sampled 

t:J hen 2.. ma g i s t r a t e or a i u d 9 e has to de c .i. d e i,J ha i:. 

is properlv attuned~ ~ magistrate or a iudge mav be 
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ac-c.t.nq on some Ltndl.scloseU pt-eit.tdic~s= !ne o.r-001em 

i·ie r::orne ~- cnmwiirati=ci 

cor:slder t::-ihat e>:act propor-tion to to 

r2formai...ion. 2',i2f1 

vengeance ir: out A 

or i ttd q e mav rnore ii: terP.sted in 

concern is the 

a~-:..e t.::ne li11e oT 

action or the other; A magistrate or a .il1d9.e ma.v· 

factors to swav him/her. or if bv hls/her comoosition 

thos2 comm .i.·,: offenc~es pa.rtit:Ltlar kind= 

·f f) ~-

ar., d 

sentencers wusc taker intn account and which should 

,:;.erve a:::. a L)asi =· fc1r ade.oL~ac-:..l 

appropriateness of the sentence= 

one of cardinal principles for 

.--l: .,_ - • we ;...erm.1.rr1.r1g the most sen 1:e,n ce 

convicted offender is that the sentence should on no 

accoLtnt oe more se'-./ere than :,, hat and 

cir· cumstan ces of the offence mer The judicial 

princiwle of proportionality reauires 

i 1 5 f r~ a c t ions of eqL1al 
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This means that tile facts of each 

particular case and the circumstances surrounding its 

commis:::.ion ffiLtSt be and a c c Lt r· a t e 1 7~ 

established to measure the e;-:tent of the gravity of 

Ho~Je\/er ~ holding one ind l .... ~ id Lt a 1 offender 

longer tried and 

convicted of the same crime is a glarin~ violation of 

the eouality requirement. 

A par t f r- o m t ha ·t =' m .=-. g l s t rate=· a i1 d .i u d g e s =· e 1 d o m 

G i \/2 .,. f) f .i.moo:::.i t ion C)l particL~lar 

sentencec Also= -c.ne di.fferent ma>: imLtm oenalties 

at ci:i.ffe:rent. r.:rime:::. irr 

Nigerian lower courts~ aooear to bear little relation 

the ma~{imL1m of '-./ar lous . . ' 1.mqr.1.~~onmen-c 

d 02::. matter ITi Ll C ;1 fJe ea Lt se r,:a :;.: 1 mum 

sentence!::. he .. rdl"\f even .i..moosed on convicted 

The follo~lng conclusion can be drawn from the 

·f :i. n d :i. I 'I q !J. nn and 

aractices in Nigerian lower courts. The first is that 

Th~ Magistrates and Area Courts are more oriented 

cu=:=.-i:ociial sent en[" e !", ·i' r.11•· 

than for oerson ant.! -1- ••• 
... raTTlC offencesD It is obviO!IS 
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• t .-. 
-~· t:~ l._) 

~ n a 1:. t he s e co (J. r t s 2 .. re m o r- e i. n c l i n e d t.c~ achle\te the 

The s.ignlficancP- of the 

the 

context of its broader aims w.ithin the oenal svscem 

it=.el·f,. Basical1·:l= 

cr-lmlnal to ::.afegurtrd the e!{is.rcer~ce 0-7 

s.ociet·""J" .. to maintai11 urrler and Lo 

cltlzens l l \te Ltr:molesteci r; and free· f ;-on-1 u n l a ~-rf u l 

Secor1d = there is a difference =:.en teri cir1g 

practices between employed and unemployed offenders 

in granting OT bail for orooerty~ oerson and traffic 

offences. Similarly~ there .1.S a difference in 

sentencing outcome bet~een offenders who employed the 

services of lawyers and those who did not nire the 

=-er \/ice!=. of l a:i..-..:~' er·=· to defend ~· ... nem ill CCiL1 r· t.s = 

Third~ there l:. a difference ln oattern of 

More offenders ~re sentenced to 
. . . 
impr-..1..sonmen-c~ 

Cott rt s than in the r-1ag i =· tra tes CoLtr ts j;Z Area Cot.tr ts 

L~ SE· more like ·f :i_ne Dn J 'J' = 

boun~ over. comoensatlon~ caning and arobation than 

the whole ~ . - -
.i1 G'.{;- f'..Ll =-:-1:0G J.. al 

meas!_tre s a re se 1 dam Lt:.e·d bv either of the coLir ts.,. 
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Ho1.-.oJever, it be argued t hat Jv1 a g i =· t r a t e s Courts 

discharged/acquitted more offenders brought for trial 

than the Area Courts~ In addition to this~ there is 

a difference in disposition in length of imprisonment 

passed on particular offences within Magistrates and 

Area Coµrts on the one hand~ and on the other between 

Magistrates and Area Courts. 

6.3 Rerommendations 

Based on the research findings in ~nis study, it 

is desirable to recommend some short term measures 

aimed at improving sentencing pattern and practices 

in Nigerian lo1rJer courts. It 1t,as found that one o-f 

the major problem facing convicted offenders is the 

varying imprisonment sentences meted to different 

offenders who commit the same offence. In order to 

improve the sentencing practices in Nigerian lower 

courts, it is recommended. that the Nigerian 

legislature should pass law esta.bl ishing a 

sentencing commission to bring together mag-istrates 

and judges for the purpose of promoting uniformity in 

sentencing procedures. The purpose of the sentencing 

commission is to sensitize magistrates and judges to 

the issues involved in the sentencing process, and 

the biase:~ tha.t affect sentencing practices. In 

addition to this it is recommended that a sentencing 
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.l.CL 

commis~ion should provide sentencing guidelines. The 

sentencing guidelines should be based on the actual 

maior factors aCCOLtnt in thelr pattern of 

disoosition and sentencing. 

FLtrthermore ~ " ' TO;.tnt.:i that the simctl taneoL.ts 

he r:ou:.:.s anci 

customarv courts has created dualitv of standards. 

and cunflict. a::- l.O i:. ar:ceptable 

behaviour in r~ i ge r- l an cot_trts"' Conseuuentl~/ ~ 

lega:i d:ifier c=nt. r D mm u n i -;- i e ~-

gl\ten r-.1.::.e tn sentenclng patter-n 2 .. nd oractlces in 

CDLtrts:. r ,- e c o lfi m 2, -: d a r.omDlete 

o.._.1e:rna,11. of the l~~Js an;j co.t1rts in orde-r- to impro ... ,,1e 

L[JLtrt:::.,e 

first~ colonial 

macie L!er.aL{=:.e t!f 

con tr-o l Second ... colonie:l 

aouer~ to enable them enTorce whatever oollc:1.e:::. 

}eq:i sla·tL\r e ar1rJ -~:~··1e e::-!ecL~ti\/e r.r.)Ltlci mai~e~ .\11 rtdd~~ t.ic1r1 

to this. the leaal technicalities and the . . . 
cr..t~-n.1.na.1. 

p r o r.:..: e d L~ r e :.=;. a =· =· o c i a t e d ~ ... J .i t. i 1 ·~ r 1 e cc, l o 11 i a l l a i~.; s a :;_,_ e '*' a t 

~1mes incomarehenslble not onlv to the majoritv of 

also u . " ' rr1ag.1.st.ra-res 
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I t i s f e 1 t t h a t =· Ll c f1 o \t e r 1-i a Li 1 o f t he -c o 1 or, i a l 

system could reflect communi~ies values and morality 

i n l e g a l !-.J t· o v i s i on s . T h e o v e r- h au l s ho u l d t a c k. l e t. he 

problem of discretion of the magistrates and judges. 

Thi:. can be done clear definition=- of 

offences and penalties by the Nigerian legislaturer 

+h--
-i., .:r ~ c:- down the freedom of the 

;:nagist:-2 .. tes and jL\d9.es tc< choose· possible cat.tse·;; of 

actio:1 ,.:r FLtr·tJ-"ier-more·.., I recommend th,o intrcidL1ctiori o·f 

a law ~hich makes it mandatory for magistrates and 

j L!dge~- to obtair1 anci consider !=!re:=.en ten c.e re~ior-c. :> 

I believe that this will help to improve the varying 

COLtrts .. 

statu·::;. be accorded to CLt=:.tom21.r-y ctnd the r-ecei".1ed 

Ell o l i =· h c o u r· i:. s • I t i s. f e l t t h a t s u c h t- e c o g n i i:. i on 1•J i l l 

enhance the general status of the customary courts 

and impro·...,/e 

t"'"Jigerla.n courts er Al2.o !' I Sttgge:::.t that the 

i n d i g en o Lt =· c Lt =· tom a r v l a ;..-i =· a r~ o I s l a rn i c } a i~J =· c Lt r r en t l ~/ 

operating in Nigeria become graduallv absorbed into 

e. common Ltr: i tar v 

Tf1e abs.ence of a . . -ra,:1ona.1 ~~Jell defined and ~·Jel 1 

oublicised criminal .iLtstice poliC)' in f\Jigeria~ 
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nampers thF= effor·ts tc~ pr-event cr1..me and orotect 

I 1. 3e.acis to -r t .. a g men ta t i o ri and 

segregation ~ -= w l a criminal 1tistic~ ~-,,,i'5t.em li-Jhich needs 

philosophv. An effective strategy of crime prevention 

an r:l Lor1·i:r·ol t) -r ·: .. : i r.-

criminal justice system vlews itself not as an entity 

an integral part of the total svstem. No svstem can 

f: ff i C i EI1 t. l y effectively its 

components adcipt or .... "' .. ~ .. conT l. .1.c1:1n9. 

T+ was found that majority of offenders had no 

reoresentation in Area. CotlrtsD It 1. s 

recommended that in order to imorove the sentencing 

proce:.s in the:.e cour.:s~ offender-s who can afford to 

emp 1 o·r i:. he s er- \lice==· of 1 =,,~,: ... £::rs to defer,d them · in 

these courts should be allowed in all grades of Area 

C:ouri::.=-= and the l at:J µt·ohibit=- legal 

r-epresen ta tion ; M .I.,, these courts should be repealed. 

Fui--thermore~ i:.hose offender·s i•Jho cannot employ the 

ser\r i ce·s of l a trJ .. / e r- s should be g i ..... /en free legal 

=-ervices in the for·m of public defender or- court 

assigned counsel I knov; that at the moment~ the 

feder·al and :-tates governments do not nave enough 

"CO Q 0 around the Nevet-the 1 ess ~ is 
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st.tgge:::.ted that thf'= federal the state governments 

time U.i oart-tlme basis~ to repr .. esen 1: indigent 

offenders. Alternativelv. it is suggested that court 

cot.tnse ls should be lr. ori·vnte 

p r a c t i c e ;. .. ; ~1 o a r· e =· e 1 e c t e d 2, 11 d s =· =· i g n e ci tj :,l t I ~ e c o L~ !~~ t s 

to represent indigent offenders on case-bv-case basis 
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APPENDIX B 

Courts Formai- to 

Information 

1~ Type of CCtLtrt: 

(a) Area Cqurt-------------------------------

(b) Maoistrate Court------------------------

Date of Offender's first appearance in court; 

3== T;,rpe of offence: 

(a) Property specify 

(b) Person specify 

(c) Traffic specify 

(d) Others specify 

4. Ca!=.e Number -------------------------------------

5. Age of offender: 

...., 
' . 

(a) Bel ov·J 18 --------------------------------

(l::::l) 18-25 

(c) Above 25 -~-------------------------------

(a) Mal= -------------------------------------

(b) Female-----------------------------------

( a } 

( b) Single 

( C ) 

( d) Sepa;-ated 
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8. Employmen.t Status: 

(a) Employed 

( b) Unemployed 

9. If employed~ offender's occupation: 

( a ) Farming~ 

( b ) Artisan: 

(c) Professional ----------------------------

(d) Others----------------------------------

10. Education of offendet-: 

(a) 

( b} Secondary School.Technical 

( C) University/Polytechnic: 

{ d ) Othe.--s specif_'.y 

11. Ethnicity~ 

(a) Hausa/Fulani --------------------------

(b; Iba-----------------------------------

(c) Yoruba--------------------------------

( d; othet-s specify 

i2 m If the offender was employed::, 

he/she earning before conviction? 

(a) N100-N300: ---------------------------

(b) Less than N100.00 per month-------~------

( C ) Above N300.00 per month; 

13. Did the convicted offender- employ the service of 

(a) Yes--------------------------------------
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( b) No 

14. Type of sentence passed on the convicted 

offender 

(a) Imprisonment without fine (length in months, 

and TJ..ne ( lengtt-i of 

imprisonment and amount of fine) 

( C} Fine only (amount) 

(d) Imprisonment in default of fine--------~--

( e) Bound over for good behaviour: 

{ f ) Compensation (amount) 

( g) Caning (number of strokes) 

1. n J ProbationiSuspend se,itence -----------------

( i ) D i s cha r g e d and a c q u i t. t e d - - - - - - - - - - - - - - - - - - -

l~i,.. Did tt-~e magistrate or jL1dge state an}' 1-eason for-

the specific sentence passed on the convicted 

offender? 

(a) Yes------------------------------

(b) No-------------------------------

16. v-Jhich of these t-easons did -cne migi:=.tr-ate ot-

judge state before . . . con,l1.c1:1ng the offender 

(a) To reform offender------------------------

'l-.' \ ... , ; To teach him a les~on ----------------------

( C) To deter other offenders-------------------

( . ., 
'· 0 ,' To remove offenders from tne community: 
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i 7 
.J.. -~ ... Date case was disposed of 

18. Previous conviction(sl 

(a) First conviction: -------------------------

(b) Second conviction: ------------------------

(c) More than two convic~ions -----------------

(a) Yes-----------------------------------

(b) No-----------------------------------

(ai Cash bail ----------------------------

Bail pending appeal 

{ r !! ........ -· 
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APPENDIX -. C' 

IntrodL:tctiorJ 

The purpose of this questionnaire is to collect 

data on the Nigerian Lower Cou,~ts fot- an ecademic 

The questionnaire is also part of the study being 

carried out in order to supplement information from 

official documents. Your answer will be completely 

confidential. Therefore~ feel free . to 

To ensure there .t.:Ji 11 be no i,;a y to 

.a=:-sociate you !rJith yout- anst',let- ~ do not put you1~ name 

on the questionnaire. 

Please answer all questions if possible. If an.y~ 

question really bothers you, or if you prefer not to 

answer one, you may skip it. But the more complete 

your answers are the more useful they will be. Your 

1.-.iillingness 1:.0 cooperate J..n this. research is ·,,,·ery 

much appreciated. 

SECTION A: 

Age: 

Religion: 

4. Ethn i ci t;,: 
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5 .. Educational Background: 

SECTION B: Tvoe of Courts 

1. What type of court do you preside in? 

(a) Area Court:-------------------------------

(b) Magistrate Court:--------------------------

2. How long have you been trying c~~e~?-----------

3. How old were you when you started trying cases 

SECTION C: Nature of Sentencino Disparity 

1 • Do y Du thin k there i =· =·en ten c in g d i =·par i t y, in 

Nigerian lower Courts? 

(a) Yes--------------------------------------

(b) No---------------------------------------

(c) Don't know--------------------------------

2. If VP<=. 
:t - - to que:::.tion 1 :' !•Jhat do think the 

major cause of sentencing disparity in Nigerian 

Lo~;.Jer Courts? 

What the general implication of =-entencing 

in Courts- for the 

administration of justice? 

4. t,Jha t mea.sLtre:- lrJOU l d ;-rou suggest to sol·-,;e ,I.-. ....ne 

problem of in r"'Jigerian 
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LDlf'Jer C.ou t-ts? 

5= Do you aa,-eee that the e>:ecutive should revie~"J 

long term sentences from time to time? 

(a} Agree------------------------------------

(b) Di~agree ---------------------------------

(c) Don't know-------------------------------

Give reasons------------------------------

oq Do you. agree with the statement that the use of 

7 , = 

di":..lerger~t criminal codes lead to sentencing 

disparity in Nigerian Lower Courts? 

( a ) 

( b) 

Agree------------------------------------

Disaore= --------------------------------.~ 

Cc) Don't know-------------------------------

Give reasons------------------------------

Do }/OLl agree with the statement mos-t 

sentences in Nigerian Lower Courts are arbitrary 

and irrational? 

(a) Agree------------------------------------

( b) Di =-agree 

(c) Don't know-------------------------------

Give reasons------------------------------
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8 ; D c, y o u a 9 re e t ha t strong l in k s bet 1·J e en j u d g e =· 

and the local community may lead to sentencing 

disparity? 

(a) Agree 

( b) Disagree 

( C ) Gi,·./E reasons 

SECTION D: ThP Extent of Sentencing Di~oaritv 

1 • Is sentencing rampant in 1'-ii.ger ian 

lo~~Jer cour-t=:.? 

(a) Ye~---------------------------------------

(b) No----------------------------------------

Cc) Don't kn~w --------------------------------

Give. ~ason~ ------------------------------

2. How would you describe the extent of sentencing 

disparity in Nigerian lower courts today? 

3. Are you worried whenever you aiscover that you 

have passed different sentences on offenders who 

committed the same 
. .., er ime ,· 

{a) Yes--------------------------------------

(b) ~n ---------------------------------------
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4. Do you agree with the statement that reduction 

in sentencing disparity means that offender with 

similar criminal histories will receive similar 

sentences? 

(a) Agr-ee 

(b) Disagree---------------------------------

(c) Don't know-------------------------------

5. Do you agree that judges sentencing offenders 

always reflect the types of community in which 

6. 

they serve? 

(a) Agree------------------------------------

( b) Disagree 

(cj Don't know-------------------------------

Do you agree that one of the factors that 

contributes to sentencing disparity in Nigerian 

Lower Courts is lack of sentencing guidelines? 

(a) Agree 

(b) Disagree---------------------------------

(c) Don't know-------------------------------

7. Do you agree that the uncharted discretionary 

l ee!l'Jay, Nhich sentencing judges n O!rJ enjoy, 

contributes.to sentencing disparity? 

(a) 

( b) 

Agree------------------------------------

Disagree ---------------------------------

(c} Don't know-------------------------------

CODESRIA
 - L

IB
RARY



200 

0 w. Do. you think 2limination of indeterminate 

sentencing will reduce sentencing disparitv in 
' .. 

Nigerian lower courts? 

(a} Yes--------------------------------------

(b) No---------------------------------------

(c) Don't know-------------------------------

9. Do you think elimination of determinate (fixed) 

sentence reduce sentencing in 

Nigerian lower courts? 

(a) Yes--------------------------------------

lDJ No---------------------------------------

(c) Don't know-------------------------------

10. Do you consider ~ypes of crime in deciding the 

type of :.entence '/OU pass on convicted 

offeriders? 

(a) Yes--------------------------------------

(b) No---------------------------------------

(c) Don't know-------------------------------

Give reasons------------------------------

11 ea Do you al,,-;a:·.r·5 consider- 4- ' ,_ne nLtmber- of charge·:; 

before pas~.ing an'/ setence on convicted 

offenders? 

(a) Yes--------------------------------------

(b) No---------------------------------------
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(c} Don't know-------------------------------

12 = Do yo Lt al ;;-Ja.ys consider pre-sentence 

recommendation before 1=,assing any sentence on 

the convicted offender? 

(a) Ye~--------------------------------------

(b) No---------------------------------------

(c) Don't know-------------------------------

Give reasons 

13. In 'iDLlr opinion~ i-vhich are the three most 

serious crimes in Nigeria? 

(a) -----------------------------

(b; -----------------------------

(c) ------------------------------

14. t<Jhat. kinds of puni:-hment \>Jou.ld you recommend Tor 

2ach of three most serious crimes? 

(.a) 

{ i-,, "j 
\_ ;._• •· 

( C) 

1::',. In your opinion~ 1,•;hat ai--e the major problems 

with the Nigerian criminal law? 

16. What would you suggest as solution to the major 

problems of Nigerian criminal law? 
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SECT I ON E: 

Disparitv 

Do you that .as a re::.Lt 1 t of 

disparity in ~ [ . . 1-...1ger1an Lot1-ser some 

Nigerians are serving terms which they are not 

supposed to serve? 

(a) Agree 

( b) Disagree 

(c} Don't know----------------------

Do you agree that as a result of 2.entencing 

in Nigerian Lot"lier ~::oLtrts :f men 

;,.;omen offenders t1-;ith similai legally relevant 

character i si:i c:. recei"./e different sen ter, ce 

length? 

( a ) Agree 

( ' ' 
' Di Disagree 

(c) Don't know------------------------

3a: Do ";lOL\ agt-ee that the conseqLter,ce of sentencing 

in t:•. . 
,·.,. 1 g e r 1 an Loi,ser CoLtrt:. ~ 

biases in criminal law argument? 

(a) Agree 

( b) Disagree· 

( C ) Don't 

4. Do you agree that the consequence of sentencing 

disparity in Nigerian lower courts is cne human 

element in judges· decision? 
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SECTION F! Social Clas~ and Sentencing Disparity 

In your opinion~ vJha t class of convicted 

offenders should be treated leniently? 

Do you ' h. I, ,:,,in.-, it would be desi;-able if the 

offences in Nigerian criminal law are arraigned 

on a scale of offence? 

(a) Yes--------------------------

(b) No---------------------------

(cl Don't know-------------------

Give reasons-------------------

Do you -3.9 i,...ee the suggestion that in 

imposing fines on convicted offenders, it is 

necessar"\/ to have regard to the financial 

circumstances of the offender? 

( a ) Agree 

( b) Disagree 

(c) Don't know---------------------------

Give reason~-------------------------

[Jo you agree t'i it h the suggestion in 

imposing fines on convicted offenders,. it is 

necessa.ry to consider the magnitude of the 

offence? 
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(a) Agree 

(b} Disagree-----------------------------

(c) Don't know---------------------------

Give reasons 

5 . t,J h i c h o f .: n e f o l l o ~-J i n g f a c t c, r- s ,,.J i l l v o u t a. k e 

into considet-ation in determining the type of 

severity of sentence? 

(a) Seriousness of crime---------------------

(b) Number of charge~------------------------

!c) Recidivism-------------------------------

( d } Information 

6. lrJ hat factors would ':/OLl consider before 

sentencing? 

{ => l 
'· ~, ,· Age of offender--------------------------

( b) Sex of offender--------------------------

( C) Religion of offender---------------------

( d) Tribe of offender------------------------

(e ) Status of offender-----------------------

( f ) Wealth of of~end=r -----------------------

( g ) Political leaning of offender------------

( h) Type of crime----------------------------

( i ;. 
I Proof c,f guilt 

( j ·, 
' Other:- specify 

7 . In =-entencing convicted offenders~ are you 

guided by definite principle(s)? 
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\ 
\ 

\ 
l 

f -.. ' \ c,. If 

2(i5 

{b) No---------------------------------------

8. Do vou receive pre-sencence information on each 

offend2r before deciding on approprie.te 

seri ten ce? 

'(e:. 

\ 
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