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Preface

Boaventura de Sousa Santos, Joao Carlos Trindade
and Maria Paula Meneses

In this book we present the main results of a research project on the systems of
justice in Mozambique, conducted between 1996 and 2000." The study was undertaken
under the auspices of the Supreme Court through an academic partnership between
the Center for African Studies (CEA), Eduardo Mondlane University, Mozambique
and the Center for Social Studies (CES) at the School of Economics, Coimbra
University, Portugal.

The project was carried out by a research team from two countties directed by
two coordinators, one from Mozambique — Jodo Catlos Trindade — and one from
Portugal — Boaventura de Sousa Santos. The Mozambican research team consisted
of 15 researchers, five of whom were part of the core research team. The Portuguese
team included five reseatrchers.

This monograph analyzes the complex network which represents the judicial system
in Mozambique by interrogating the role of the multiple entities intervening in the
system, both in a colonial and a post-colonial context.?

Until the onset of Portuguese colonization toward the end of the nineteenth
century, the various peoples of Mozambique did not live under a single political
authority; they existed as independent entities, with various forms of political and
social organization. The transition to the twentieth century became synonymous with
the establishment of colonial rule, symbolizing a critical period of radical change that
led to the creation of the Mozambican political scenatio. The different economic and
political strategies implemented by the colonial state in Mozambique resulted in
important changes in the organization of power.

After independence, political-legal cultures as diverse as the Eurocentric, socialist
revolutionary culture or the Eurocentric, capitalist democratic culture have been added
to the existing mix of legal orders. These new cultures added new elements to the
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xii Law and Justice in a Multicultural Society: The Case of Mozambique

resources available locally. The previous resources were structures remaining from
carlier periods in the life of the state, some of which, although legally suspended for
a while, had continued to survive sociologically (as was the case with the so-called
traditional anthorities).

If, during colonial times it was relatively easy to distinguish, in terms of legal
pluralism, between the main legal orders concerned — colonial law on the one hand
and native or indigenous customary law on the other — this distinction became
increasingly blurred in a postcolonial context. In fact, Mozambique constitutes a
heterogeneous state, composed of a mosaic of legal hybrids, reflecting a mixture of
elements of different legal orders (official/state law, customary law, various religious
laws, etc.). For this reason, the working concept of the project — an understanding of
the Mozambican state as a heterogeneous state — incorporates a broad view of law
which includes local/indigenous customary practices and religious law as well as state
civil law and enforcement institutions and procedures, in order to create an innovative
view of human rights that draws on local, cultural and legal norms and institutions
and the priorities set by local, national and international structures.

As we shall discuss later, the hybrid nature of the legal framework exists not only
on the structural level of the relationships between the different legal orders but also
on the level of the legal behavior, expetiences and representations of citizens and
social groups, a phenomenon Santos desctibes as interlegality (1995: 473). At the same
time, in the field of conflict resolution innovative legal bodies, such as the community
courts, ate being created.

As we will discuss throughout this book, the ongoing legal reforms are aimed at
recognizing the alfernative mechanisms of conflict resolution taking place in a complex
and conflictive context in which several distinct legal rationalities coexist: the remains
of the Portuguese colonial legal codes, socialist orientated policies, customary law,
vatious religious systems and Western constitutionalism.

The research data analyzed here was designed within the framework of a project
on the situation of contemporary justice. The main objective of the project was to
promote an empitically sound and dynamic understanding of the relationships between
the multiple judicial entities present in the country within the context of cultural
transformations in Africa. Therefore, the data analyzed here is the result of monitoring
the particular entities involved in conflict resolution, such as the judicial courts, the
community courts and other alternative bodies in Mozambique. This research included
direct observation of court sessions, interviews, analysis of procedures (whenever
possible) and analysis of archival data. This time-consuming research enabled us to
access the rich information discussed in the text.

This monograph will hopefully represent a contribution to the current debates on
the formation of the state in Mozambique since the nineteenth century. It consists of
three parts. In Part I we describe the theoretical, analytical and methodological
framework used to analyze the socio-political and legal structure of the multicultural
Mozambican society. Part 2 is an intermezzo, aimed at describing the socio-economic
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evolution of Mozambique over the last fifty years. In Part 3 we describe and analyze
the information that was gathered on official justice and community justice. The
chapters included in Part 3 present the main findings of the research into official
justice (the Supreme Court, the provincial and district courts and the General Attorney’s
Office), access to the law and justice, and the informal, semi-official or non-official
forms of justice that exist alongside the official judicial system in Mozambique and
which the majority of citizens use to resolve disputes.

Throughout the research period we benefited from the support of many people
and institutions, many more than we can remember. Above all, we would like to thank
the Supreme Court, in the person of its Chief Justice, Dr. Mario Mangaze, for its
continued support throughout the research period, a task which by its complexity
and ambition, was bound to involve some delays. A special word of thanks is also due
to Prof. Teresa Cruz e Silva, the Director of the CEA at Eduardo Mondlane University
during the period in which the initial research was carried out, for the remarkable way
in which she overcame bureaucratic difficulties, managed the complex relationships
between researchers and provided the best possible working conditions. We owe her
a very special debt of gratitude. We also wish to thank Dr. Isabel Casimiro, Director
of the CEA at the time when the protocol between the CEA and the CES was
established, for her important contribution towatrds getting the project started, Ms.
Ana Koelhar, the ICEP delegate in Maputo, for her valuable help, Dr. Nina Berg
from DANIDA, Dr. Francesca Dagnino, UNDP consultant and Dr. Fatima Fonseca
of the Supreme Court. From 2002 onwards, our research into the Mozambican system
of justice has been based at the CFJJ (Centre for Legal and Judicial Training). We
would like to thank the staff there, whose work has been central to the development
of our work.

In addition, on an institutional level, our thanks are due to two institutions that
supported the research financially: the Danish Agency for International Development
Assistance (DANIDA) and the Instituto da Cooperacao Portugnesa (Portuguese Institute
for Cooperation, now the Portuguese Institute for Development Assistance — IPAD).
In an exemplary demonstration of international cooperation these two institutions
worked together to make viable a project which, due to its size, would have been too
burdensome for one institution alone.

While preparing the book, we relied on the support of several research assistants
at the CES. We gratefully acknowledge all their assistance. A special thanks to Jorge
Almeida who helped prepare the English version. A word of recognition to Sheena
Jean Caldwell for the English translation.

Finally, our very special thanks to Jodo Paulo Moreira, on whose generous time
and competence we counted during the last phases of the preparation of the
manuscript, and whose outstanding job as a copy-editor was invaluable.

We dedicate this book to the memory of José Negrio. Prematurely deceased, José
Negrao was one of the best-known African economists, internationally respected for
combining solid professional knowledge with the passionate dream of seeing
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Mozambique develop according to the needs of its people, rather than the impositions
of international donors and their orthodoxies. We were fortunate enough to have
benefited from his collaboration in our project, and pay him homage by symbolically
giving him the last word in this book. José Negrio authored the last chapter, dealing
with the topic to which he dedicated his best energy in the last years of his life, the
land question.

Notes

1 A second project, aimed at preparing the legal reform was initiated in 2003 and is
still under way. The research team, coordinated by Boaventura de Sousa Santos
and Jodo Catlos Trindade, involves eight researchers both from CFJ] and CES.
Several data and information gathered already during the second project found its
way into this monograph.

2 Mozambique has a population of approximately 19 million, almost all native
Africans, belonging to several ethnic or linguistic groups.
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1

The Heterogeneous State
and Legal Plurality

Boaventura de Sousa Santos

Introduction

The end of the twentieth century witnessed a global call for the rule of law and the
reform of the judicial systems in many countries of the world. Multilateral financial
agencies and international aid non-governmental organizations (NGOs) made such
changes one of theit priotities for theit efforts in the developing wotld.! The global
nature of this process and the intensity with which it was implemented, both in
financial and political terms, reflected the rise of a new development model: the neo-
liberal development model. This model looks to a greater reliance on markets and
the private sector and requires a new legal and judicial framework: only when the rule
of law is widely accepted and effectively enforced are certainty and predictability
guaranteed, transaction costs lowered, property rights clarified and protected, con-
tractual obligations enforced and regulations applied. In most countries across the
developing wotld profound legal and judicial reforms were implemented. They fo-
cused exclusively on the official legal and judicial system, conceived of as a unified
system, and left out of consideration the multiplicity of unofficial legal orderings
and dispute resolution mechanisms that had long coexisted with the official system,
many dating back to the early colonial period. The neglect of non-state legal struc-
tures, combined with the intense, globally induced call for reform and the changes in
the role of the state, ended up widening the gap between the law-in-books and the
law-in-action.

The focus of this chapter is the recent history and current nature of this gap in
Mozambique. In present-day Mozambique — as in other African countries — the
disjunction between the officially established unity of the legal system and the socio-
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logical plurality and fragmentation of legal practice is probably more visible than in
any other region of the developing world. In the analysis that follows, I will show that
this disjunction has a multiple impact on state action and legitimacy, on the operation
of the official legal system, on the relationships between political and administrative
control, on the mechanisms of conflict resolution operating in society, on the legal
and institutional frameworks of economic life and on the social and cultural percep-
tions of politics and legality.

For several centuries a Portuguese colony, Mozambique became independent in
1975. The revolutionary socialist development path adopted in the first decade after
independence was abandoned in 1984 in the face of a deep economic crisis and
under the pressure of multilateral financial institutions. It was replaced by a demo-
cratic capitalist development path, later on enshrined in the Constitution of 1990. At
the end of the 1970s a vicious civil war broke out, initially masterminded and fueled
by the Rhodesian and South African secret services. It ended twelve years later with
the Peace Agreement of 1992, having left the countryside pulled apart and half a
million dead. In 1987 the first structural adjustment agreement was signed.” Consid-
ered one of the poorest peripheral countries, Mozambique was initially subjected to
particularly harsh measures of restructuring, given its status as a ‘strong adjuster’. Itis
today viewed as a ‘success story’, having experienced in the last decade some eco-
nomic recovery and having carried out the democratic transition with mixed results
but without much turbulence.

As mentioned earlier on in the preface, the empirical research analyzed in this
chapter results from an on-going project on the judicial system in Mozambique. The
empirical data more directly relevant for the analysis undertaken here comprise ex-
tensive research focused on community courts and traditional authorities.” In-depth
studies were conducted in 5 community courts — Mafalala and Xipamanine (Maputo
city), Liberdade (Inhambane province), Munhava Central (Sofala province) and Maimio
(Cabo Delgado province) —and 6 chiefdoms: the regulados Luis and Mafambisse (both
in the Sofala province), Cumbapo (Zambézia province), Zintambila (Tete province),
Cumbana and Nhampossa (both in the Inhambane province). The data collection
included direct observation of court sessions and dispute resolution settlements, at-
chival data whenever available, and semi-structured interviews.

In section 1, I deal very briefly with the recent transformations on the nature and
role of the state in Africa and its impact on legal pluralism. In section 2, I analyze the
social and political conditions that account for the heterogeneity of state action and
legal pluralism in Mozambique. In section 3, I focus on the community courts, con-
ceived as legal hybrids, and in section 4, on traditional authorities, conceived as altet-
native legal and political modernities.
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1. The Heterogeneous State and Legal Plurality

The Emergence of the Heterogeneous State

The globalizing pressure Africa is experiencing today is perhaps more intense and
selective than ever before. Since the fifteenth century Africa has been subjected to
various forms of globalization originating in the West, including colonialism, slavery,
imperialism, neo-colonialism or structural adjustment. The intensity of the most re-
cent form of globalization lies in the fact that it is almost totally impossible to be
resisted locally. It appears as an unconditional and ineluctable imperative.*

The impact of neo-liberal globalization in Africa is most visible in the changing
structures and practices of the state. The states that emerged from the processes of
independence became in one way or another developmentalist states. Although huge
differences existed between them — above all the difference between those which
adopted the capitalist and those which adopted the socialist path towards develop-
ment —, the new states presented themselves as the driving forces of development.
They were seen as the centers of strategic economic decision-making and as holding
total primacy over civil society, a concept little used during that period. This model of
the state operated through great bureaucratic appatratuses, many of which had been
inherited from the colonial state. Moreover, this ‘overdimensioning’ or ‘overdevelop-
ment’ of the state in relation to society constituted one of the most resistant forms
of continuity with the colonial regime (Bayart, 1993; Young, 1994).

Between the mid-1970s and eatly 1980s, this model of the state entered into a
crisis. It was during this transition period, in 1975, that the African countries freed
from Portuguese colonialism — Mozambique, Angola, Guinea-Bissau, Cape Verde
Islands and Sao Tomé and Principe Islands — emerged, and all of them, without
exception, adopted the socialist path to development.® With the final collapse of the
Soviet Union already imminent, the Washington Consensus, adopted by the core
countries under the aegis of the United States in the mid 1980s, sealed the fate of
nationalist and socialist models of development based on the primacy of the state.
From then on, the state, which under the previous model of development had been
the solution to the problems of society, became the great problem of society. Inhet-
ently predatory and inefficient, it had to be reduced to a minimum, since reducing its
size was the only way of reducing its negative impact on the development of society-
based problem solving mechanisms. In many African countries, the production of
the weak state, combined with the socially devastating consequences of structural
adjustment, led some states to the brink of total implosion. As always, external fac-
tors have combined with internal ones to create civil wars, inter-ethnic wars, the rise
of corruption and, consequently, the privatization of the state and the collapse of its
fragile administrative structures, above all in the areas of education and health care
policies and basic infrastructures. By the mid 1990s, the World Bank itself recognized
that the new model of development presupposed a state strong and efficient enough
to ensure an effective regulation of the economy and the stability of the expectations
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of economic agents and social actors in general. As latecomers, the new states that
emerged from Portuguese colonialism in the mid-1970s, after decades of liberation
struggles, suffered even more drastically the consequences of the new global imposi-
tions which affected in profound ways the most basic tasks of state building. In
section 2, I will illustrate this with the case of Mozambique.

As a consequence of the global imperatives just mentioned, the African nation-
state has lost centrality and dominance by force of the emergence of powerful supra-
state political processes. However, in an appatently paradoxical way, these same pro-
cesses have led to the emergence of infra-state actors (sometimes very powerful ac-
tors) equally determined, albeit for very different reasons, to question the centrality
of the nation-state. A case in point is the re-emergence of traditional authorities as
social and political actors, a phenomenon which, as I will show below, occurred in
Mozambique. These combined pressures have led to a double decentering of the
state, at an infra- and at a supra-state level. This does not mean that the state has
ceased to be a key political factor. However, the ways in which it is being contested
and reformed transform it into an increasingly complex social field in which state and
non-state, local and transnational relations interact, merge and confront each other in
dynamic and even volatile combinations, making the nature of legal plurality ever
more complex. The centrality of the state resides now, to a great extent, in the way in
which the state organizes its own loss of centrality. In other words, the withdrawal of
the regulatory state — what has been called the deregulation of economic and social
life — can only be achieved by state action, most of which must be accomplished
through legislation .

The ways in which this state transformation is occurring are contributing to an
increase in the functional heterogeneity of state action. Under often contradictory
pressures, the different sectors of state action are assuming such different logics of
development and rhythms, causing disconnections and incongruities, that sometimes
it is no longer possible to identify a coherent pattern of state action, that is, a pattern
common to all state sectors or fields of state action. This is related to the increasing
duality between the intensely transnationalized sectors of social life and the non-
transnationalized or only marginally transnationalized ones. The heterogeneity of
state action is itself reflected in the total breakdown of the already shaky unity of
state law, with the consequent emergence of different politics and styles of state
legality, each of which operates with relative autonomy. In extreme cases such au-
tonomy may lead to the formation of multiple micro-states existing inside the same
state.® This new political formation I call the heterogeneous state (Santos, 1995: 274-
281). It is characterized by the uncontrolled coexistence of starkly different political
cultures and regulatory logics in different sectors (e.g., in economic policies and family
or religion policies) or levels (local, regional and national) of state action. Among the
most significant factors accounting for the heterogeneous state are a disjunction be-
tween the political and administrative control over the territory and its people, the
lack of integration among different political and legal cultures governing state action
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and the official legal system, and political and institutional upheavals caused by mul-
tiple ruptures occurring in rapid succession. All these factors will be illustrated in
section 2 with the case of Mozambique.

Old and New Forms of Legal Pluralism

Legal pluralism in contemporary African societies is more complex today than ever
before and in large part this is due to the processes of state transformation men-
tioned above. Until recently the analysis of legal plurality was centered on the identi-
fication of local, intra-state legal orders, which co-existed in different forms along-
side the official, national law. Today, alongside local and national legal orders, supra-
national legal orders are emerging, which interfere in multiple ways with the former.
Nowadays sub-national legal plurality acts in conjuction with supra-national legal
plurality.”

From a sociological petrspective, the articulation among different scales of law
becomes,® therefore, increasingly complex. We can identify three scales — the local,
the national and the global. Each one has its own legal norms and rationale, with the
result that relations between them atre very often tense and conflicting. These ten-
sions and conflicts tend to increase as the articulations between the different legal
orders and the different scales of law multiply and deepen. Whereas in colonial soci-
ety it was easy to identify the legal orders and their spheres of action and thus regu-
late relationships between them — European colonial law on the one hand, and the
customary law of the native peoples on the othet” —, in present-day African societies
the plurality of legal orders is much more extensive and the interactions between
them much denser. Paradoxically, if, on the one hand, this denser relationship makes
conflict and tension between the different legal orders more likely, it also shows that
the different legal orders are more open and susceptible to mutual influences. The
boundaries between the different legal orders become more porous and each one
loses its ‘pure’, ‘autonomous’ identity and can only be defined in relation to the legal
constellation of which it is a part. Out of this porosity and interpenetration evolve
what I call legal hybrids, that is, legal entities or phenomena that mix different and
often contradictory legal orders or cultures, giving rise to new forms of legal meaning
and action. In section 3, I will illustrate the concept of legal hybrid with the case of
community courts in Mozambique.

Situations involving legal hybridization as a new kind of legal pluralism challenge
conventional dichotomies to the extent that legal practices frequently combine the
opposite poles of the dichotomies and contain an infinite number of intermediate
situations. Even so, on an analytical level, the dichotomies are a good starting point,
as long as it is clear from the outset that they will not provide the point of arrival. The
conventional dichotomies most relevant to analyze legal plurality in Mozambique are
the following: official /unofficial, formal/informal, traditional/modern, monocultural /
multicultural.
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The official/unofficial vatiable results from the political-administrative definition
of what is recognized as law or the administration of justice, and what is not. In the
modern state, the unofficial is everything that is not recognized as state-originated. It
may be prohibited or tolerated; most of the time, however, it is ignored. The formal/
informal variable relates to the structural aspects of the legal orders in operation. A
form of law is considered formal when it is dominated by written exchanges and
norms and standardized procedutes, and, in turn, is considered informal when it is
dominated by orality and common language argumentation. The traditional/modern
variable relates to the origins and historical duration of law and justice. A form of law
is said to be traditional when it is believed to have existed since time immemorial,
when it is impossible to identify with any accuracy the moment or the agents of its
creation. Conversely, a law is said to be modern when it is believed to have existed for
a shorter period of time than the traditional and whose creation can be identified as
to time and/or author.!® The monocultural/multicultural variable relates to the cul-
tural universes in which the different laws and systems of justice occur."” There is
monocultural legal plurality whenever different laws and justices belong to the same
culture and, conversely, there is multicultural legal plurality whenever the diversity of
laws and justice correlates with important cultural differences (Santos, 1995: 506—19;
1997; 2002c). Taking this set of variables or dimensions as starting points, 1 will
analyze in the following sections some of the most important features of legal plural-
ity in Mozambique.

2. A Palimpsest of Political and Legal Cultures®?

During the thirty years of its existence as an independent state, political-legal cultures
as diverse as the colonial culture, the socialist culture, the democratic culture and the
traditional or community cultures have superimposed themselves on Mozambique.
The uneven embeddedness of these highly diverse political-legal cultures detives in
great part from the political instability caused by multiple ruptures succeeding each
other at a fast pace. In fact, over the past thirty years, Mozambican society has expe-
rienced a seties of radical political transformations, many of them traumatic, which
have followed one another at dizzying speed. The following are the most significant:
the end of colonialism, which was violent up until its last period (starting with the
national liberation struggle from the early 1960s until 1975); a revolutionary rupture

which aimed to build a nation from the Rovuma to the Maputo,"?

a socialist society
and the formation of a ‘new Man’ (1975-1984); the aggression of colonial Rhodesia
and apartheid South Africa, in retaliation for the solidarity offered by Mozambique to
the struggle for freedom in the region (from the late 1970s until the 1980s); the civil
war (from the end of the 1970s until 1992); the collapse of the revolutionary eco-
nomic model and its abrupt replacement, under external pressure, by the neo-liberal
capitalist model, which included both structural adjustment and the transition to
democracy (1985-1994); and finally the construction of democtacy (from 1994 to the

present).'* All these transformations occurred as ruptures, as processes which, in-
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stead of capitalizing on the positive features of previous transformations, aimed to
sweep away all traces of them and make a new beginning, unable or unwilling to
accommodate the immediate past. In reality, however, ruptures coexisted with conti-
nuities, blending explicit and self-proclaimed ruptures with unspoken continuities
and so giving rise to very complex legal and institutional constellations and hybridiza-
tions.

Some of these constellations and hybridizations are the result of political deci-
sions; others have proliferated in a more or less unacknowledged fashion, far re-
moved from political proclamations. In these constellations, the most complex com-
binations occur between the cultures of greater historical duration (the traditional
cultures and the colonial culture) and the cultures of a lesser historical duration (the
socialist, revolutionary culture and the democratic, capitalist culture). The colonial
political-legal culture, despite having been most thoroughly rejected — as exemplified
by the notion of the ‘escangalbamento do Estado’ (breaking up of the colonial state)
during the revolutionary period — has prevailed up to the present day, not only in its
most obvious forms, such as the colonial legislation still in force or the organization
of the administration, but above all in terms of habits and mentalities, styles of
behavior, representations of the other, etc. (Braganca and Depelchin, 1986; Monteiro,
1999). It was within this culture that most of the senior civil servants who still ensure
administrative routines today were trained.

Another legal-political culture that was rejected, although not quite so uncondi-
tionally, was the set of traditional or community cultures. Viewed as products of
ignorance and as producing obscurantism and reactionary ideas, these cultures were
seen as remnants and instruments of colonial culture. This attitude of rejection, which
totally prevailed during the early post-independence years, came to coexist with an-
other, more moderate attitude that favored a highly political and selective use of
traditional cultures. For example, the cteation of the popular courts, after the inde-
pendence, sought selectively to co-opt traditional cultures, in order to make them
serve the revolutionary culture (Sachs and Honwana Welch, 1990)."° In this carly
period, the constellation of political-legal cultures was dominated by the eurocentric
revolutionary socialist culture (henceforth socialist culture). This culture, though based
on the European revolutionary experience at the beginning of the twentieth century,
encompassed also other non-European experiences: Latin American (Cuba), Asian
(China and North Korea) and African (African socialism, with a much less Marxist-
Leninist outlook than the former and, in general, with a much less explicit set of
doctrines, as exemplified in the case of neighboring Tanzania). Apparently the only
legitimate culture, revolutionary culture coexisted, in fact, alongside with colonial
culture and traditional cultures.

From the mid-1980s onwatds, it was the turn of the revolutionary cultural com-
ponent to retreat and give way to the primacy of eurocentric democratic capitalist
culture (henceforth democratic culture). In contrast to the former, which was adopted
as an autonomous option and mobilized predominantly internal energies, democratic
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culture was adopted under strong external pressure, which, nevertheless, in no way
excluded its genuine adoption by certain national political elites. Just as in the period
when the revolutionary political-legal culture prevailed, democratic culture brought
with it profound political changes, including peace, subjection to global capitalism
and the transition to democracy. Like socialist culture, democratic culture sought to
be the only legitimate cultural reference. However, it had to exist alongside an alto-
gether more complex cultural constellation, including not only the colonial and the
traditional, the cultures of longer duration, but also the revolutionary culture of the
previous period. The latter had transformed itself into an important institutional
reality which, despite having been formally revoked, continued to operate on a socio-
logical level. Thus, for example, the community courts, created during this second
period (1992) to replace the popular courts of the previous period, ended up by
ensuring the continuity of the popular courts, although under very precatious cit-
cumstances, as I will show in the following section. Using the same facilities and
staffed by the same judges who, in the previous period, had been popular judges, the
community courts transformed themselves into a highly complex hybrid institution.
In these courts, revolutionary, traditional and community political-legal cultures com-
bined. Eventually, the only absent culture was the one which supposedly had become
the official legal and political culture: democratic culture. In other sectors of public
administration and legislation, different political-legal constellations wete created. The
revolutionary component, which was officially replaced by the democratic compo-
nent, underwent, in fact, different metamorphoses and combined with the other cul-
tural strains.

From this fusion of ruptures and continuities a highly heterogeneous state action
and a very complex matrix of legal pluralism have emerged which today dominate the
legal and judicial system and, more generally, public administration. But a full account
of these features of legal and political life in Mozambique requires that another,
more recent, factor is brought under consideration: the heavy pressutes of the glo-
balization to which Mozambique has been subjected in the process of ‘structural
adjustment’. I am referring more specifically to the impact of global factors on local
and national conditions, under citcumstances in which the latter cannot consistently
incorporate or adapt, and much less subvert, external pressures. Such pressures are
both very intense and very selective, and by imposing their own specific regulatory
logic, they result in profound changes in some institutions and legal frameworks. At
the same time, other institutions and legal frameworks are left untouched and are
therefore subject to their own logics.

This results in enormous fragmentation and segmentation, which affect the entire
legal and administrative system. On the one hand, there are the transnationalized
sectors, operating according to regulatory logics imposed by the multilateral financial
agencies and the core countries. On the other hand, there are the nationalized or local
sectors, operating according to hybrid and endogenous logics, which, being irrelevant
for the transnational designs, are left to the national and local elites to exert their own
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political and personal differences on them. For example, today the law of the finan-
cial and economic sector is highly transnationalized and grounded on a single way of
thinking promoted by global imperatives that leave little or no scope for internal
political decision-making; on the other extreme, family law, for instance, is of little
importance to the transnational powers and is therefore left in the hands of the
national elites, who can lead intense political and cultural debates about it. The ques-
tion of whether there is any undetlying compatibility between the strikingly contrast-
ing regulatory logics in these two legal domains is never addressed. The heterogeneity
of regulatory logics lies precisely in these disjunctions, which, because they ate un-
questioned, go on being reproduced.'

The global pressutes that have created legal and institutional plurality are of two
basic types: pressures from the international financial agencies and so-called ‘donor
countries,” which fall very specifically into the economic area, and pressures originat-
ing from the same agents, but principally from the foreign or transnational NGOs,
which fall within what we may term social policy in the broadest sense. Both these
pressures are very strong, so much so that it is legitimate to ask whether we are not
confronted with a situation of shared sovereignty between the Mozambican state and
the foreign agents. In the field of economics, the segmentation created by structural
adjustments between the transnationalized sector of the economy and the so-called
informal sector, is immense. It is a matter of two legal and institutional worlds whose
actions are very often unfathomable. It is up to the state to keep them apart by
managing this heterogeneity. On a strictly legal level, the heterogeneity of regulatory
logics and the duality of legal and institutional wotlds reproduce themselves in still
another form. The two main sub-cultures of eurocentric political-legal culture — con-
tinental civil law and Anglo-Saxon common law — are currently engaged in what we
could call a ‘global legal culture war’.!” Breaking apart from the post-World War II
settlement, common law legal culture, especially in its U.S. law version, has come to
play, through globalization, an increasingly important role. This promotion of com-
mon law — which at times can be very intense — is carried out in countries with
distinctive legal cultures, and operational logics and methods very different from those
which prevail in Anglo-Saxon legal culture. Therefore, discrepancies are created within
national legal systems, which add up to the already high levels of state heterogeneity
and legal pluralism. The official modern legal culture of Mozambique, which is in-
spited by continental European legal culture, has begun to experience the influence
of Anglo-Saxon legal culture from two sides: through the policies of structural ad-
justment and, due to the proximity of and the close economic ties between the two
countries, through South Africa, whose legal culture is Roman-Dutch and Anglo-
Saxon in origin. The latter influence is detected both in contract law and in the legis-
lative process.

In the ‘social area’, the segmentations and shared sovereignties are even more
complex. The complexity lies in the fact that the different NGOs and, in many cases,
the different core states behind them, have different concepts of what social intet-
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vention should be in such different domains as the fight against poverty, basic infra-
structures, education, health cate, protection of the family economy and the environ-
ment, etc. In other words, in the social sphere, global pressure is not only strong but
also very differentiated. Its strength still lies in the fact that the pressure, far from
being conceived of as an imposition, is conceived of as international solidarity with a
legitimate right to establish the terms of its implementation. As these terms vary
from NGO to NGO and from donor country to donor country, and as NGOs and
countries have concentrated their interventions in different regions or provinces of
the country, the heterogeneity of social policies assumes a territorial nature. The
ensuing fragmentation and segmentation emerges not only as the result of complex
negotiations, between foreign and international NGOs and donor countries, on the
one hand, and the national state and provincial and district governments on the other,
but also as the result of the unequal relationships between the foreign and interna-
tional NGOs and the national NGOs, which, in the vast majority of cases, are finan-
cially dependent on the former and therefore subject to their conditions.

The ensuing institutional and administrative fragmentation of the state thus re-
sults, in many cases, from anarchic supetimpositions that generate exclusion and com-
plaints from all those involved. Thus, the district government complains if an inter-
national NGO decides to operate directly and autonomously in the community, re-
sponding to needs as they see them and their satisfaction. The provincial government
(the administrative level above the district) complains at the decision of an NGO to
support a municipality directly, without channeling this support through it. One or
more national NGOs complain if an international NGO coordinates its aid with the
provincial government and does not include the national NGOs working in the area.
Provincial and district governments complain if international NGOs have decided to
support particular areas or communities ‘without plausible reasons’. Lastly, interna-
tional NGOs complain that the terms of their intervention are not defined by the
national government, which means that they are seen as ‘parallel governments’ when
in fact they ust want to be partners’. These reciprocal exclusions fuel the above-
mentioned disjunction between political and administrative control and transform
the latter into an appendage of the former. This transformation, which may occur in
other contexts, is here particulatly intense and its specificity lies in the fact that it
often involves the three scales (local, national and global) of both law and politics.

In order to put an end to the most extreme forms of segmentation and fragmen-
tation in state action, the Government sought, through Decree no. 55/98 of October
13,1998, to establish some measure of control over NGO actions. Article 6 no. 4
establishes that “it is the obligation of the central organ responsible for the NGO
activity to indicate the province in which it will undertake its activities, bearing in
mind the need to apply the principle of equity to the development of the country”,
and Article 2 no. 3 stipulates that “in the course of their activities, foreign NGOs are
forbidden to undertake or promote any actions of a political nature”. This Dectee
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has not yet been put to a test and it is not difficult to imagine the problems its
implementation will entail.

In a situation involving great segmentation of state, legal, judicial and institutional
practices, official deregulation is always less far-reaching than it is declared to be and
re-regulation much less homogeneous than it intends to be. Under these circum-
stances, the legal and institutional unity of the state is precarious and the state often
appears to be a set of micro-states, at varying removes from each other, some local
and others national or transnational, and all of them bearers of composite and dis-
tinct operational logics. This is the condition that characterizes both the heteroge-
neous state and legal pluralism under conditions of globalization. The characteriza-
tion of legal pluralism will be presented in detail in the following sections.

I conclude the analysis of the conditions accounting for the Mozambican state
heterogeneity and legal plurality by focusing on the disjunction of political and ad-
ministrative control, that is, on the state's incapacity for guaranteeing either the sepa-
ration or the equal territorial penetration of political and administrative control, thus
tending to politicize administrative control and exercise the latter selectively. This is
one of the most persistent legacies of the colonial state in Africa and it has grown in
the last two decades due to neoliberal globalization, especially in the countries that
gained independence most recently, as is the case of the Portuguese-speaking African
countries. Nowadays the overdimensioning of political control in relation to admin-
istrative control is evident in Mozambique. In administrative terms, the state is still
confronting the problems of modern state building, among which is, the problem of
state penetration, that is, of its effective political and bureaucratic presence in the
whole territory. This situation encourages the politicization of the administration, as
can be illustrated with the difficulties in transforming election results into the sharing
of power. It is feared that shating power will involve a loss of administrative control,
which is always imagined to be in the service of political control.

The disjunction of political and administrative results control also in the fact that,
in its everyday practices, public administration has no means of guaranteeing its own
efficiency. Therefore it resorts to whatever institutions are locally available, whether
they ate structutes from an eatlier petiod, colonial or revolutionary'® — which, in spite
of having been legally eliminated or superceded, continue to survive as both political
and administrative entities — or whether they are the traditional authorities (Geffray,
1990; Dinerman, 1999; Chichava, 1999). These heterogeneous resources — which cre-
ate a situation of bureaucratic bricolage — translate themselves in to heterogeneous acts
of administration caused by the coexistence of the formal and the informal, the
official and the unofficial, the modern and the traditional, the revolutionary and the
post-revolutionary. In the following section some of these complex coexistences will
be illustrated.
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3. Entangled Legal Pluralities: Community Courts as Legal Hybrids"

In this and in the following section I will analyze some of the patterns of legal plural-
ism in Mozambique. As already indicated, Mozambican society is a vast and vastly
differentiated social field of legal pluralism. Figure 1.1 gives a synthetic view of legal
pluralism in Mozambique. In constructing it I privileged the official/unofficial di-
chotomy.

Figure 1.1: Legal Plurality in Mozambique
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The pyramid on the left hand side represents the official legal system. There are 11
provincial courts and 93 district courts functioning in the country.?® The district courts
are the lower courts and are those with more intense interactions with the non-offi-
cial legal orders. In the latter I distinguish three instances of conflict resolution which,
as the figure shows, are differently located within the official/non-official continuum.
The first instance are the community courts, which I conceive of here as a legal
hybrid combining official and unofficial components; the second instance are the
traditional authorities and the third one is a vast set of associations in which the
religious associations, particularly the Muslim ones, stand out. In this section I will
concentrate on the community courts.

There are no reliable data on the number of community courts and much less on
the number of cases they handle. The number of judges varies from court to court,
although a minimum of three judges is required to hear the cases. In the courts
analyzed, only about 18% of the judges were women. The judges, whether men or
women, tend to be over 40 years of age. Even when they are replaced, recruitment
does not, as a rule, alter the age group. However, particulatly when the replacements
are women, they do tend to be younger. In terms of occupation, the majority may be
considered rural workers (most of them women), followed by those who are retired,
craftsmen or factory workers. By and large they handle cases relating to family matters,
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followed by theft, injuries and physical aggression. There are also cases relating to
debt, land issues, housing issues and witchcraft accusations.

There are significant differences among the courts in the ways they operate, whether
in terms of procedural or of substantive norms. In a few courts there is a selective
adoption of the styles, formulas and language of official justice, with all the proceed-
ings being registered in writing. In most cases, however, informality and orality pre-
vail. Even in more formalized proceedings, the use of judicial formulae is combined
with the use of common language, directly linked to the oral nature of the surround-
ing culture. In any event, the formality does not influence the decision. It seems,
above all, to have the aim of creating an institutional distance in relation to the parties
and of legitimizing the power of the court. All the hearings take place in a context
dominated by rhetoric, that is, by common language argumentation. National lan-
guages predominate (there are more than 20 national languages in Mozambique) and
the court usually speaks in the same language as the parties, with no need for intet-
preters.”!

In Mozambique, community courts are the legal hybrid institution par excellence,
patticulatly in what concerns the official/unofficial dichotomy. They ate recognized
by law — they wete created by Law no. 4/92, of May 6, 1992 — but their operation is
not regulated by law nor are they part of the official legal system (for instance, there
is no appeal to the official courts from the decisions of the community courts).”* The
decision to remove them from the judicial system was justified with the new concep-
tion of the rule of law introduced along with structural adjustment. The decision was
in tune with the political atmosphere of the time, interested in eradicating from the
state any remnants of the popular power institutions of the previous, revolutionary
period. The community courts were thus left in an institutional limbo. Because they
decide cases “with impartiality, good sense and equity” (Article 2, no. 2, of Law no.
4/92) but not according to law, they are not considered part of the judicial system.
They should however become organs of justice “for the purposes of reconciliation or the
settling of minor disputes” (Article 63 of Law no. 10/92) as a type of community justice
for which there are words of praise in the law, “bearing in mind the ethnic and cultural
diversity of Mozambican society” (Preamble to the Law no. 4/92). The Preamble also
states that the community courts will “enable citizens to resolve minor differences
within the community, contribute towards harmonizing the diverse practices of jus-
tice as well as enriching rules, uses and customs and lead towards a creative synthesis
of Mozambican law”. Being neither entirely official nor entirely unofficial, commu-
nity courts are a legal hybrid, both inside and outside official law and justice.

Left in this limbo, community courts have taken on the legacy of the popular
courts, which have, in the meantime, been formally abolished. The Law that created
the community courts determined that the judges of the local and neighborhood
courts (that is, the popular courts of the previous, revolutionary period) would con-
tinue to exercise their functions until the first elections for judges of the community
courts were held. As there were no elections, the judges at the time kept their posi-
tions. Death, illness, war and migrations caused the number of judges to be reduced
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over the years. Moreover, some judges left their posts, due to the loss of the social
prestige attached to the position and the feeling of being ‘abandoned’ by the govern-
ment. In the absence of any regulatory law to define rules of recruitment, these
replacements were made from within the same socio-political environment as that of
the previous judges. The new judges wete selected by neighborhood structures or by
the direct intervention of the ruling party, Frelimo.” For this reason, almost all the
judges interviewed said they belonged to the Frelimo and many of them also partici-
pated in party organizations. This hybridization between political and judicial func-
tions is also at the root of the problems confronting the community courts. Continu-
ity with the popular courts in terms of both personnel and premises has favored the
adherence to the Frelimo Party. This fact has led to the political polarization of com-
munity justice, in the terms of which community courts are considered instruments
of Frelimo and the traditional authorities instruments of Renamo, the main opposi-
tion party** This polarization reached some extremes when, for example, a group of
judges, who ate supporters of Renamo, decided to create a parallel community court
in Mocimboa da Praia (in the northern province of Cabo Delgado).

The hybrid character of the community courts does not limit itself to the legal/
political or official/unofficial variables. It can be traced in each of the dichotomies
that define the terms of legal plurality and also in the constellation of legal cultures
(tevolutionary, traditional and liberal democratic legal cultures) present in the ways
they operate. The extreme variety gives rise to a landscape of chaotic spontaneity.
Lacking, in general, institutional support, being in competition with other mecha-
nisms of dispute resolution — ranging from the police and the local political cadres
informally performing judicial functions to the traditional authorities and church or-
ganizations —, community courts rely on themselves and their skills for improvising,
innovating and, in the end, reproducing themselves. Some remain very active, others
are moribund; some beat the competition offered by other institutions involved in
dispute resolution, while others are rarely resorted to by the members of the commu-
nity.

The palimpsest nature of the political and legal cultures in contemporary
Mozambique mentioned in section 2 is most vividly illustrated in the legal reasoning
and procedural style of dispute resolution in the community courts. Some function
predominantly within an official, formal atmosphere, whilst others assume an unoffi-
cial, informal character. Some operate within a revolutionary logic, placing political
loyalty above everything else, while others have fully accepted the new times and the
pragmatism demanded by communities mainly interested in peaceful survival. Some
seek to affirm their autonomy in relation to the local administrative authorities —
which ate themselves a political-administrative hybrid —, the religious authorities and
the traditional authorities, while others are totally subordinate to the administrative
authorities and assume a multicultural character, resorting to the traditional authori-
ties in many cases, such as when dealing with witchcraft or family problems.” How-
ever, no matter which type of legal reasoning or procedural style predominates, it
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operates in complex articulations with other types or styles. In this way, and varying
according to the courts, the cases, the nature of the dispute or the status of the
parties, different ’layers’ of formalism and informalism, of revolutionary rhetoric
and pragmatic rhetoric, of practices of autonomy and practices of networking are
differently combined but always inextricably intertwined.

Finally, though most courts have no working relationship with the district courts,
some do. In the revolutionary period, the district courts, then called popular district
courts, were the bridges between the law courts and the base popular courts, estab-
lishing both complementary and competitive relationships with the latter. This type
of articulation continues today, however sporadically and informally. For example,
the district courts make use of the community courts and the traditional authorities
in order to ensute that court summonses are complied with. In the district of Mueda
(Cabo Delgado province), as well as in Angoche (Nampula province), the district
court and the community courts in the district capital maintain a stable relationship,
which has progressed from the discussion of jurisdiction of the community courts to
the joint definition of the sanctions to be applied in vatious cases and on the rapid
handling of cases which are referred to the district court by the community courts. In
addition, a form of ‘division of legal labor’ has developed, in the terms of which
family matters, for instance, are referred by the district courts to the institutions of
community justice. According to one district court judge interviewed, these types of
conflicts “are not for a judge to hear, but should be resolved within the family or in
the neighborhood”. In this context, the police often takes on the function of distrib-
uting the litigation among the different institutions, according to the agreed upon
informal rules of jurisdiction.

Through this chaotic web of actions and omissions, of communication and non-
communication among different institutions, practices and cultures, the community
courts do contribute to ‘a creative synthesis of Mozambican law’, except that they do
so under very precatious citcumstances and indeed outside the law. The legal limbo
has played against the community courts. A void has been created which has been
filled by other mechanisms of social regulation, with the traditional authorities emerging
as the most important of all.

4. Multicultural and Multi-ethnic Justices: The Case of the Traditional
Authorities*

Throughout this chapter I have been emphasizing the multiple and culturally diverse
instances of dispute resolution and community justice in Mozambican society, both
in rural and urban environments. Besides community coutts, traditional authorities
and social, cultural, religious and regional associations function as instances of con-
flict resolution. The most important of the latter associations are the churches and,
within them, the Islamic organizations, which have grown in influence in recent years.
Because it does not recognize any strong distinction between the religious and the
nonreligious, Islamic faith tends to regulate social life as a whole. In the central and
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northern regions of the country, where the Islamic presence is historically more pow-
erful, religious law has become an important component of legal plurality, particu-
larly in family matters. This is a field of intense hybridization between the religious law
and traditional law. All this vibrant legal life occurs outside the official legal field, mobi-
lizing legal and political cultures that have very little to do with that undetlying the
official legal system. Legal polycentrism merges here with multiculturalism and, thus,
with multicultural legal plurality. But of all the instances of multicultural legal plurality,
the traditional authorities are by far the most important, not only because of their role
in dispute resolution but also because of the political contention around them.”

In order to understand the political context in which the traditional authorities
operate in Mozambique it is imperative to locate it in the broader, African context.
Traditional authorities nowadays are the object of debate throughout the African
continent. There are many themes to the discussion and the following may be high-
lighted: the traditional authorities as local power and administration; the regulation
of access to land; women and traditional power; witchcraft; traditional medicine; the
compatibility between traditional law and official law and, in particular, the Constitu-
tion. From the perspective of neo-liberal globalization, the traditional authorities are
the paradigmatic example of what cannot be globalized in Africa. From this perspec-
tive, what cannot be globalized is of no interest to neo-liberal globalization, and, as
such, can be easily stigmatized as an African specificity, an obstacle to the opening up
of African societies to the virtues of the market economy and liberal democracy. Yet
what becomes the object of stigmatization may be reappropriated by the subaltern
social groups as something positive and specific, as a soutrce of resistance against an
excluding global (Western) modernity. It is exactly this reappropriation and
resignification that has begun to take place in the area of traditional power. Today, the
recovery of the traditional in Africa, far from being a non-modern alternative to
Western modernity, is the expression of a claim to an alternative modernity. Because
it is occurring throughout Africa and indeed throughout the global South, it is a form
of globalization that presents itself as resistance to globalization.

One of the most visible modernities of the traditional lies in the way in which
modern state elites seck out the ‘non-modern’, traditional legitimacy to reinforce their
own powet. However, this process also occurs in reverse, whenever the bearers of
traditional power seck to promote their children or families to a political career in the
service of the state, to consolidate and reinforce the traditional power they possess
[and see as...] threatened by state competition. This double-edged power struggle
can result in conflicts that are difficult to resolve. The ethical code of modern power
is based on a distinction between public and private and on the primacy of common
interests over sectorial interests. In contrast, the ethical code of ethnic power is based
on community interests and relates to a community made up both of living people
and their ancestors, in which modern distinctions make little sense. Thus, from the
perspective of the modern political ethical code, a particular political or administra-
tive action may be considered as corruption, favoritism, nepotism, patronage or
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privatization of the state; but when evaluated from the point of view of the tradi-
tional ethical code it may be considered the fulfillment of family obligations and the
exercise of community or ethnic loyalties. The popular saying ‘the goat eats wherever
it is tethered’ illustrates this ambiguity or duality.

The question of how to articulate this dual legitimacy feeds one of the most
intractable debates in Africa today.”® According to one argument, the two powers and
the two legitimacies must be kept separate, even if they are conferred upon the same
person. In other words, state political actions or actions within the public atena of
modern civil society must be based exclusively on modern ethical codes, whilst com-
munity actions and rituals must be based exclusively on traditional ethical codes. Ac-
cording to another argument, this separation, even if correct — which is debatable —is
impossible to sustain, given that individuals cannot keep their multiple identities wa-
tertight and uncontaminated. It is better, therefore, to assume that contamination
and hybridization between codes is a ‘natural’ condition.”’

The rules for this dual-edged power game vary from country to country and ac-
cording to the historical, cultural and political context. In countries that are officially
democratic, these conflicts must be settled by electoral means and according to the
rules imposed by the political system in force. Nevertheless, it does happen that, due
to the factors already mentioned, electoral legitimacy cannot sustain itself, leading to
frequent reliance on community, ethnic or traditional resources. Ethnic power can
thus be manipulated, so that in certain situations it functions as a threat and in others
as an opportunity. According to circumstances, the political elites wrangle amongst
themselves, either for the modern political path, using ethnic power as a resource, or
for the traditional political path, using electoral power as a resource. Herein lies a
fertile field for the proliferation of political hybrids which are structurally similar to
the legal hybrids identified in the previous section.

In the history of Africa this is not the first time that the traditional authorities
have been politicized or politically manipulated. This was also the case during the
colonial period, particulatly from the end of the nineteenth century onwards. It is
known that the traditional authorities were used by the colonial powers as a means of
ensuring the above-mentioned disjunction between direct political control and indi-
rect administrative control. And indeed the current situation in Mozambique shows a
remarkable continuity with the colonial period. To limit myself to the twentieth cen-
tury, the establishment of a dual, racialized civil society was formally recognized in
Estatuto do Indigenato (The Statute of Indigenous populations) adopted in 1929.*° The
Estatuto established a distinction between the ‘colonial citizens’, subjected to the Por-
tuguese laws and entitled to all citizenship rights effective in the ‘metropolis’, and the
indigenas (natives), subjected to colonial legislation and, in their daily lives, to their
customary, native laws. Between the two groups there was a third small group, the
assimilados, made up of blacks, mulatos, Asians, or mixed, who had some formal educa-
tion, were not subjected to forced labor, were entitled to some citizenship rights (a
kind of second-class citizenship) and held a special identification card that differed
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from the one imposed on the immense mass of African population, the #ndigenas, a
card that the colonial authorities conceived of as a means of controlling the move-
ments of forced labor (Centro de Estudos Africanos, 1998). The indigenas were sub-
jected to the traditional authorities, who in turn were gradually integrated in the colo-
nial administration charged with solving disputes, managing the access to land, guat-
anteeing the flows of forced labor and the payment of taxes (mainly the hut tax). As
several authors have pointed out (Mamdani, 1996a; Gentili, 1999; O’Laughlin, 2000),
the Indjgenato regime was the political system that subordinated the immense majority
of Mozambicans to local authorities entrusted with governing, in collaboration with
the lowest echelon of colonial administration, the ‘native’ communities described as
tribes and assumed to have a common ancestry, language and culture. The colonial
use of traditional law and structures of power was thus an integral part of the pro-
cess of colonial domination (Young, 1994; Penvenne, 1995; O’Laughlin, 2000), ob-
sessed with the reproduction of the super-exploitation of African labor.

In the 1940s the integration of traditional authorities in the colonial administration
was deepened. The colony was divided into concelbos (municipalities) in urban areas,
governed by colonial and metropolitan legislation, and into creunscrigies (localities) in
rural areas. The circunscricies were led by a colonial administrator and divided into
regedorias, headed by réoulos (chieftains),” the embodiment of traditional authorities.
Provincial Dectee No. 5,639, of July 29, 1944, attributed to 7égulos and their assistants
— the ‘cabos de terra’ — the status of auxciliares da administragio (administrative assistants).
Gradually, these ‘traditional’ titles lost some of their content and the régulos and cabos

2 remunerated for

de terra came to be viewed as an effective part of the colonial state,
their participation in the collection of hut taxes, recruitment of the labor force, and
the agricultural production in the area under their control.® Within the areas of their
jutisdiction, the régulos and cabos de terra also controlled the distribution of land and
settled conflicts according to customary norms (Geffray, 1990; Alexander, 1994,
Dinerman, 1999). To exercise their powet, the régulos and cabos de terra had their own
police force. This system of indirect rule illustrates the disjunction between political
and administrative control referred to above. It continued after the Indigenato system
was abolished in the eatly 1960s. From then on, all Africans were considered Portuguese
citizens and racial discrimination became a sociological rather than a legal feature of
colonial society. The rule of traditional authorities was indeed integrated more than
before in the colonial administration.

After the independence, Frelimo took a hostile position vis-a-vis the traditional
authorities conceived of in the broad sense of the word, including régulos, healers
(curandeiros), religious leaders, etc. Seen as obscurantist remnants of colonialism and
as fomenting regional and ethnic differences, there was no place for them in the
construction of a supra-ethnic state, a national culture and a model of development
aimed at liberating Mozambique, in a few generations, from the shackles of underde-
velopment. The first Constitution of Mozambique, approved in 1975, declared in its
Article 4 the “elimination of colonial and traditional structures of oppression and
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exploitation and the accompanying mentality”. Régulos were then replaced by the new
political structures at the local level, the base-level party cells, called grupos dinamizadores.
In tandem with the base popular courts, they took over the functions heretofore
entrusted to the traditional authorities.

The legal abolition of traditional authorities proved to be a complex political and
social problem for the government in the following years. To begin with, there were
no resources to deploy the new political-administrative structures throughout the
whole country, and where they were deployed they wete not automatically accepted
by the populations. As a result, the traditional authorities continued to rule under
different forms and conditions. Both the popular courts and the grupos dinamizadores
resorted to them in search of guidance and legitimacy. In the process, some régulos
became judges of the popular courts, deciding the cases on the basis of traditional
law and justifying their decisions in terms of revolutionary legality. Another source
of problems for the government came with the rise of Renamo. Renamo, which was
initially credibly seen as a product of South African secret services, gradually took
roots in some regions of the country feeding on the frustrations of the populations
with some misguided state policies and with the immense gaps between promises and
delivery. Ostracized by Frelimo, the traditional authorities saw in Renamo an alterna-
tive for recuperating their power and prestige. A bloody civil war throughout the
1980s further undermined the administrative and welfare capacities of the state and
deepened the political polarization around the traditional authorities. Such polariza-
tion, combined with the state’s docile compliance with neo-liberal impositions from
the mid-1980s onwards, fuelled the process by which the traditional became a way of
claiming an alternative modernity.

Since 1992 the government has been trying to address the issue of the politicization
of base-level governance: community courts, seen as heirs of the popular courts and
close to Frelimo, on the one hand, and traditional authorities, seen as a legitimate
source of power and close to Renamo.”® The government response has been two-
fold. On one hand, until recently, as 1 showed in the previous section, the govern-
ment has seen no urgency in reforming the community courts. The reform is now
under way and it is an open question whether the new law of the community courts
will be truly bipartisan and therefore likely to survive any changes in government in
the future. On the other hand, the government has been trying to neutralize the
hostility of traditional authorities, co-opting them by granting them some kind of
subordinate recognition and participation in local administration in the rural areas.

The strategy of co-optation relies on the disjunction between administrative and
political control. Decree no. 15/2000, of June 20, 2000, the Law of Community
Authorities, illustrates the intention of the state to benefit from the administrative
abilities of the traditional authorities and simultancously to neutralize any centrifugal
energy they might harness in terms of the political control of populations. As the
preamble to the Decree states, community authorities are recognized within the realms
—and therefore the limits — “of the process of administrative decentralization, bettering
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the social organization of local communities and improving the terms of their
participation in public administration”. Article 2, in turn, establishes that “in carrying
out their administrative functions, local organs of the state will interact with the
community authorities, by listening to opinions on the best way to mobilize and
organize participation from the local authorities, in the design and implementation
of economic, social and cultural plans and programs, designed to benefit local
development”. No political effect, particulatly in terms of participatory democracy, is
recognized in these processes of listening and interaction. Finally, Article 3 defines
the limits of recognition which refer to the political Constitution and statutory law in
general. The general limit is formulated in Article 3 no. 1, and no. 2 underlines the
pragmatic and instrumental nature of the recognition of community authorities, since
the critetia for participation are based exclusively on the “zeeds for administrative service”.

This recognition pattern and the politics undetlying it bear a clear continuity with
the colonial past, which is also visible in some of the rights and privileges conferred
upon the traditional authorities: the use of symbols of the Republic; participation in
official ceremonies; the use of theitr own uniform or distinctive costume; the receiv-
ing of a subsidy as a result of helping the state in collecting taxes (Article 5). The
main difference in relation to the colonial period lies in the fact that the state secks to
neutralize the traditional authorities not only through the strict separation between
political and administrative functions but also through the integration of traditional
authorities in a broader set of local government involving base-level administrative
structures and even the political-administrative hybrids I mentioned above. The colo-
nial state, on the contrary, emphasized the specificity of traditional authorities in
otder to justify the racialization of state and society. Specificity meant natural inferi-
ority of traditional authorities vis-a-vis modern colonial rule, African culture vis-a-vis
Western culture, indigenous peoples vis-a-vis colonial citizens.

In Mozambique and in Africa, in general, there are today two contrasting views
concerning the specificity of traditional authorities: according to one of them, tradi-
tional authorities are one among several types of local authority and should be granted
no privilege among various other types of authority existing in the same community;
according to the other, traditional authorities are not on an equal footing with other
local authorities, since they alone control the power of the spirits and the power of
the ancestors, so decisive in the government of the community because of their
access to tituals and the magical aspects of community life.”® The already mentioned
Decree no. 15/2000 of June 20, 2000, on local community authortities, adopts the
first argument. According to Article 1, “under the terms of the present Decree, the
community authorities are understood to be the traditional chiefs, the neighborhood
or village secretaries and the other legitimate leaders recognized as such by their re-
spective communities”.

Underneath or parallel to this official politics of recognition and control there is
an intense and chaotic web of intetlacings among different legitimacies, local powers,
legal cultures and legal practices. While in the revolutionary period the popular courts
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and grupos dinamizadores sought the guidance and support of the traditional authori-
ties and settled many disputes with resort to them, even though they had been offi-
cially abolished, today the official patterns of recognition of traditional authorities
and the ‘return to tradition’ say very little about the traditional rule in action. Actually
this vaties according to the region, the prestige of the régulo, xehé or healer, the relative
penetration of the state institutions, the kinship relationships among traditional au-
thorities, state administrators and base-level party organizations, and, finally, the rela-
tive strength and influence of alternative community structures of conflict resolu-
tion, such as community courts, Muslim organizations, churches, NGOs, etc. A mesh-
work of regular or sporadic interactions and negotiations is in place, whose unfold-
ing depends as much on the practice of the different institutions involved as it does
on the initiative of citizens and social groups interested in turning to their advantage
the existence of such competitive or complementary plurality.

Within this web of meshwork and plurality the ‘return to the traditional” seems to
have more and more appeal, particularly in rural areas where the vast majority of the
population lives. A growing activism on the part of the traditional authorities has
been identified and the involvement of political or administrative cadres in tradi-
tional ceremonies has been accepted. Respect and mutual tolerance have grown. Al-
though in the early 1990s it appeared that most of the traditional authorities were
intervening only in religious or spiritual ceremonies as a way to promote peace
(Alexander, 1994; Honwana, 2002), the situation today points to a broader interven-
tion which is particularly sought for whenever other local authorities are unable to
resolve problems and conflicts.” In these forms of cooperation the abovementioned
duality of traditional and modern legitimacies dominating law and politics in Africa
sutfaces very cleatly, especially at the local level.*®

This is the complex historical, social and political context in which traditional
authorities operate today as entities of conflict resolution. Among all the dimensions
of legal pluralism in Africa, traditional authorities and their law (traditional law;, kin-
ship systems, African customs and customary law are some of the terms currently
used) have for a long time been the most significant. What distinguishes the legal
pluralism they promote is the saliency of the modern/traditional variable and the
monocultural/multicultural variable. What is common to the different conceptions
of traditional authorities is the idea that these legal practices are distinct from the
curocentric symbolic and cultural universe that underlies official law and justice. Tra-
ditional law and justice, therefore, raise two very complex questions: the question of
what is traditional and the question of what counts as multicultural. Both these ques-
tions are very widely debated issues today and this debate is not only an academic, but
also a political one. What is at stake is, once again, the relationship between the politi-
cal control and the administrative control of populations and their territories, and
particulatly the question of the legitimacy of the power needed to secure either form
of control.
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As dispute resolution mechanisms, traditional authorities are particularly impos-
tant in issues of access to land, family, debt, bodily harm, damage to property, health/
sickness, witchcraft and petty theft, indeed a very broad range of issues. In all these
matters, traditional authorities are a key node in a network of institutions that may
include the district or even the provincial courts, the police, as well as local political
and administrative agencies. Sometimes they are the first venue sought for by the
parties, sometimes they function as appeal institutions, and in still other occasions
they provide advice, or evidence in cases being dealt with by other institutions.

One of the great strengths of the justice provided by the traditional authorities is
its immediate, public, collective, face-to-face, and relatively transparent character.”

This analysis shows that the traditional authorities are carving out their judicial
and political space in the new legal and political framework, both when effectively
implemented and when left to the indeterminate play of competing local legal and
political forces. They ate doing so using a vast array of means available to them, some
ancestral and others very recent, but all of them used in modern competitive or
complementary interactions with all the other nodes of a mixed, inherently hybrid
regulatory network. Out of this network new forms of democratic rule may be emerg-
ing which call for careful analysis. Under the new laws that regulate the process of
recognition and legitimization of ‘local leadership’, 7égulos and other community lead-
ers may be required to secure the basis of their legitimacy through a broad process of
popular consultation. By opening some space for negotiation in the choice of régulos,
cabos de terra, madoda, healers, etc, this process, although incipient, includes elements
of participatory democracy.

Conclusion

In this chapter I have highlighted some hidden dimensions of the current global call
for legal and judicial reform, namely the ways in which it seems to be operating, as if
the developing countries were a legal and judicial zabula rasa. The rich social experi-
ence of diverse legal and judicial practices thereby ignored was the main focus of this
chapter. More specifically, I focused on the Mozambican state and society and on the
rich landscape of legal pluralism that characterizes them. I proposed the concept of
heterogeneous state to highlight the breakdown of the modern equation between the
unity of the state, on the one hand, and the unity of its legal and administrative
operation, on the other. I explained the most salient features of the heterogeneous
state and of legal pluralism in Mozambique in terms of three major factors: the
impositions of neo-liberal globalization and their impact on the political and social
processes; an African cultural heritage, which is the object of intense debates and has
deep implications on law and politics; the nature and role of the state, bearing in
mind that the latter emerged from colonialism in the last quarter of the twenticth
century. I tried to highlight the complexity of legal and political processes in a coun-
try that has been independent for less than three decades; that has undergone, in such
a short period, a turbulent succession of contrasting political regimes and cultures;
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has suffered a bloody civil war for more than ten years, and since 1994 has been
trying to consolidate a transition to a liberal democratic regime.

I expanded on the concepts of legal hybridization with the purpose of showing
the porosity of the boundaries of the different legal orders and cultures at work and
the deep cross-fertilizations or cross-contaminations among them. Among the many
instances in which these conceptions could fruitfully unfold, I focused on commu-
nity courts and traditional authorities. I reconstructed the multicultural legal plurality
resulting from the interaction between modern law and traditional authorities as a
multicultural legal plurality involving alternative modernities

The future of the conditions accounting for the heterogeneity of the state and
legal pluralism is tied to the future of the Mozambican state and society as an encom-
passing process, and will tend to dectease in importance in any scenario in which the
following developments will occur: democratic stability and sustained social and eco-
nomic development that is capable of breaking the cycle of successive political-insti-
tutional ruptures; deepening democracy, so that political control and administrative
control can develop with reciprocal autonomy; and an increase in the institutional
and administrative ability and efficiency of the state, so that respect for the plurality
of non-state local and foreign actors involved in social intervention does not result in
the fragmentation and segmentation of the polity.

Notes

1 Ianalyze this phenomenon in great detail in Santos (2002¢: 313-52). See also Tate
and Valinder (1995).

2 Mozambique is part of the Bretton Wood Institutions since 1984. On this sub-
ject, see chapter 4.

3 See also chapter 3, as welle as10 through 13, all of them focusing on different
aspects of legal pluralism and community justice.

4 Itis true that global pressures are subject to local adaptations, but the latter, espe-
cially in peripheral countries, are less open to negotiation, or else are marginal or
dictated by the philanthropic whim of international agencies or core countries in
particularly extreme situations of social collapse. A good illustration of this is the
HIPIC (Highly Indebted Poor Countries) initiative led by the World Bank and
creditor countries to alleviate the foreign debt of the most impoverished coun-
tries.

5 Africa was the only continent not pattitioned by the Treaty of Yalta at the end of
the World War II and therefore the one whete the Cold War became a permanent
‘war of positior’, to use the Gramscian term. Portuguese colonialism survived for
so long, despite its weakness as a colonial power, in part because it served the
interests of the capitalist countries by functioning as a barricade against Soviet
advances in Southern Africa. Still in the midst of the Cold War, the newly inde-
pendent countries sided with the Soviet bloc, which was already showing visible
signs of decline. The Soviet threat explained the war of destabilization waged by
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apartheid South Africa against Angola and Mozambique. The war of destabiliza-
tion gave way to civil war, which lasted in Mozambique until 1992 and in Angola
until 2002.

Sometimes such micro-states ate clustered around different ministries. For in-
stance, the Ministries of Energy or of Mineral Resources and the Ministry of
Environmental Coordination may operate under mutually incompatible political
principles and regulatory logics.

On this subject, see Santos (2002¢: 163-351), where the argument summarized in
this section is developed at length. Legal pluralism is one of the core debates in
the sociology and anthropology of law. See, amongst others, Nader (1969); Hooker
(1975); Moore (1978, 1992); Galanter (1981); Macaulay (1983); Fitzpatrick (1983);
Griffiths (19806); Merry (1988); Starr and Collier (1989); Chiba (1989); Benda-
Beckmann (1988, 1991); Teubner (1992); Tamanaha (1993); Twining (1999);
Melissaris (2004).

I use ‘scales’ in the sense that it is used on maps rather than in the common
metaphor ‘scales of justice’.

This does not mean that the two legal orders existed separately, in two different
worlds. On the contrary, the separation was a product of the intense and unequal
interactions between them. Chanock was one of the first to show that customary
law, far from being a remnant, was created by the changes and conflicts brought
about by colonialism (1998). The specificity of South Africa in this regard both in
the pre-and post-apartheid petiod is cogently analyzed by Klug ( 2000).

On this subject, on Africa and specifically on Mozambique see, for example,
Aguiar,(1891); Lopes (1909); Ennes (1946); Gongalves Cota (1944, 1946); Mondlane
(1969); Mondlane (1997); Sachs and Honwana Welch (1990); Ghai (1991); Hall
and Young (1991); Gundersen (1992); Moiane (1994); Moote (1994); Ki-Zetrbo
(1996); O’Laughlin (2000); Bekker 7 af., (2002). On post-colonialism and legal
plurality, see, for example, Darian-Smith and Fitzpatrick (1999); Randeria (2003);
Abrahamsen (2003).

The complexity of this dichotomy has been widely debated in African post-colo-
nial social sciences. See Copans (1990a); Ela (1994); Gable (1995); Mamdani (1996a);
Werbner (1996); Chabal (1997); Fisiy and Goheen (1998); Mappa (1998); Mbembe
(2000, 2001).

On the debate on multiculturalism and the law, see Khatibi (1983); Pannikar (1984,
1996); Lippman (1985); Sheth (1989); Le Roy (1992); Ndegwa (1997); Esteva and
Prakash (1998); Tie (1999); Sheleff (1999); Khate (1999); Sanchéz (2001).

A palimpsest is a parchment or other writing-material written upon twice, the
original writing having been erased or rubbed out to make place for the second or,
more simply, a manuscript in which a later writing is written over an effaced earlier
writing. In archaeology the concept of palimpsest is used to refer to situations in
which the same archaeological layers comprise objects and residues from very
different periods and times and very often not susceptible to exact dating; I use
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the metaphor of the palimpsest to characterize the intricate ways in which very
different political and legal cultures and very different historical durations are
inextricably intertwined in contemporary Mozambique. Their impact on state func-
tions and actions is rendered by the concept of the heterogeneous state illustrated
below.

13 These two rivers matk the north and south borders of Mozambique and are used
as a symbol of national unity.

14 For an evaluation of the last 30 years of political and economic history of
Mozambique see chapters 2 and 4 in this volume. See also Chingono (1996); Minter
(1998); Newitt (1995, 2002).

15 The popular courts were consideted to be “like a weapon permanently aimed at
the class enemy, the reactionaries and the traitors, saboteurs of the economy and
unscrupulous exploiters, criminals and outlaws throughout the country”. The
popular courts were, therefore, the instrument which enabled the population to
“resolve the problems and difficulties which emerge in the life of the community,
the local area, the village or the neighborhood”. The populat courts were consid-
ered a guarantee of the consolidation and unity of the Mozambican people, “the
great forge in which the people create the new law which is increasingly routing
the old law of colonial-capitalist and feudal society” (Cf. Preamble to Law no. 12/
78).

16 This process of legal-institutional segmentation does not exclude the possibility
of some legal or administrative sectors trying to bridge the two sets of existing
regulatory logics. This is the case of the Land law approved in 1997. It remains an
open question whether the building of this bridge, always a difficult task, will be
solid enough to be sustained (Negrao, 2003).

17 I use the concept of global legal culture wars to highlight the extreme forms of
competition among different legal systems, particularly in peripheral countries,
which are often linked to structural adjustment programs. Instances of such ex-
treme forms of competition can be read, among others, in Santos, 2002¢: 208-
215; Nader, 2002; Dezalay and Garth, 2002.

18 From the revolutionary period, all kinds of local political cadres, such as members
of grupos dinamizadores, chefes de guarteirao, secretdrios de bairro can still be drawn upon.
Both urban settings and large rural villages are divided into neighborhoods (bairros).
Each neighborhood had a local grupo dinamizador, ruled by a secretary. Although
the grupos dinamizadores have been formally abolished, the figure of secretdrio de
bairro (neighborhood sectetary) has been maintained; the large neighborhoods are
subdivided into quarters, controlled by chefes de quarteirdo (mote on this below).

19 On the subject of community courts, see also chapter 10.

20 A broader analysis of the official judicial structure in Mozambique is presented in
part 3 of this book. The figure for district courts includes also the city courts
existing in the country. The data is for 2003.
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21 For the official judges this is problematic, since the official legal language — Portu-
guese — is neither the mother tongue nor the language normally used by the ma-
jority of Mozambicans.

22 The law that created the community courts established that before the courts
could operate a new law would be promulgated, defining their jurisdiction and
their institutionalization. Such law has not been promulgated up until now (2005).

23 Frelimo (Mozambique Liberation Front) was the movement that conducted the
struggle for national liberation. After Mozambique’s independence, Frelimo un-
derwent a process of political transformation and was established as a party in the
late 1970s. After the introduction of a multi-party system, in the eatly 1990s,
Frelimo won the three first presidential and legislative elections, thus being the
party in power.

24 Renamo emerged as a movement of resistance against Frelimo, carrying out a
civil war for more than a decade. After the 1992 Peace Agreement between Renamo
and the Mozambican Government, Renamo transformed itself from a movement
of resistance into a political party, becoming the major opposition party in the
country.

25 The community courts also resort to the Mozambican Association of Traditional
Doctors (Ametramo) in cases of witchcraft (see also Meneses ez al., 2003, as well
as chapter 3).

26 On this subject, see also chapters 3, 11 and 13.

27 The role of traditional authorities in conflict resolution in Mozambique has been
emphasized by several Mozambican researchers. See, for example, Cuahela (1996);
Honwana (2002); Bonate (2003).

28 In a different way, the question of dual legitimacy is also present in Latin America
today after the emergence of multicultural constitutionalism of the late 1980s and
eatly 1990s (the constitutional recognition of the political and legal identity of the
indigenous peoples).

29 This, however, raises serious questions, such as, for example, the issue of detet-
mining criminal liability in cases considered by official law to be active or passive
corruption or abuse of power.

30 The Statute underwent several transformations throughout the colonial period.
This subject is also briefly analyzed in chapter 2.

31 The régulo (chieftain) was institutionalized, in colonial times, as the lowest compo-
nent of the administrative colonial system, working under the control of the local
administrator. The 74gulo’s position is passed down from generation to generation,
according to a hereditary system. Thus, where such a position still exists, its legiti-
macy derives from family lineages going back to pre-colonial times. The régulo
embodies different functions of power: legislative, judicial, executive and admin-
istrative.

32 Despite this linkage with the colonial administration, several authors refer to the
dual role of some 7égulos, who used their privileged position to promote programs
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that improved the life conditions of their populations (Isaacman, 1990; Alexander,
1994). In other situations, they made a decision to confront the colonial system
directly, or to flee to neighboring countries (Vail and White, 1980; Centro de
Estudos Africanos, 1998).

33 An example of this is Article 2 of the Municipal Decree No, 13.128, of April
1950, which granted traditional authorities certain concessions for their interfer-
ence in labor contracts.

34 The grupos dinamizadores were groups of eight to ten people, chosen by a show of
hands during the public meetings of urban neighborhoods, workplaces, or local
communities throughout the country. All of those accused of collaboration with
the colonial regime were excluded on principle. Popular vigilante groups were also
formed to assist the grupos dinamizadores and wete supported by militias that re-
ported to the Frelimo-appointed local administrators.

35 This formulation represents the general tendency. Of course, there are many tra-
ditional authorities publicly siding with Frelimo.

36 On the former view, see, among many others, Ghai, 1991; Nzouankeu, 1997,
Mamdani, 1996b. On the latter see, also among many others, Ayittey, 1991; van
Rouveroy, van Nieuwaal and van Dijk, 1999; Williams, 2004.

37 Depending on the situation, some traditional leaders directly offered their set-
vices to the state without conditions, in order to recuperate the role they had
before it was disrupted by politics or by the war; others, concerned with the ques-
tion of status and social recognition are still waiting for formal state recognition,
of their authority (materially translated in goods and services such as housing and
uniforms).

38 This climate of cooperation does not prevent traditional authorities from remem-
bering past grievances and from voicing them when deemed appropriate. Régulos
and their assistants were intimidated and humiliated by their former subjects who
came to occupy party secretary positions within the Frelimo, or by higher level
state and party authorities (Geffray, 1990; Meneses ¢ a/., 2003).

39 A detailed analysis of dispute processing by the traditional authorities can be read
in chapter 11.
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2

Rupture and Continuity in Political

and Legal Processes

Jodo Carlos Trindade

Introduction

The nature and forms that the struggles for independence in former colonial
territories assumed are factors which heavily influenced the political configuration
of new states. In formulating their development strategies, these states, as a rule,
adopted one of two attitudes: they either favored elements offering structural
continuity with the former ruling nations or, conversely, imposed significant and
deep ruptures with any links to the past.

In the case of Mozambique, the fact that the struggle for freedom had assumed
the nature of a ‘prolonged popular war’ and that FRELIMO' had progressively
incorporated into its ideas “the destruction of all vestiges of colonialism and
imperialism, in order to eliminate the system of man exploiting his fellow man,
and to build the political, material, ideological, cultural and social basis of a new
society”,? determined the predominance of elements of rupture, especially those
relating to the nature of political power and its ideology, the integration of
economic and military areas and the strategic options relating to foreign policy
(Moita, 1985:504). In spite of this, both in the political and in the legal and
judicial spheres, there were large areas where very little changed, or, where, if
changes had taken place, they were only felt at a formal or zustitutional level. For
example, we shall see later that the composition, organization and functioning
of the courts and the other organs dedicated to the administration of justice
were profoundly altered, but the essential nucleus of the standard system that
these bodies were called upon to implement remained practically the same, with
continuity cleatly favored as a solution.’
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In order to make it easier to understand our analysis of the evolution of the
political and judicial systems over the course of the last twenty-eight years, we
have subdivided this historical period into four main phases:

1. 1974-1975 — the phase of the Transitional Government, extending from
the time when it took office on September 20, 1974 to the proclamation
of independence on June 25, 1975;

2. 1975-1978 — From independence to the approval of the first Law on the
Organization of the Judiciary, Law n°® 12/78, of December 2nd;

3. 1978-1992 — the phase of the “construction of the political, economic,
social and cultural basis of socialism” and of the so-called Popular Justice
which, for purely descriptive reasons, we have extended to include the
yeat of the Peace Agreement and judicial reform;

4. 1992-2002 — from the Peace Agreement to the present day.

1. The Transitional Government and the Preparations for Independence
(1974-1975)

The indigenous regime introduced into the colonial legal-political order at the
beginning of the Estado Novo (the New State)* constituted one of the structural
elements of Mozambican society prior to independence. In the words of Narana
Coissoro, the Statute of the Indigenous Populations of the Provinces of Guinea,
Angola and Mozambique, approved by Decree-Law n° 39.666, of 20 May 1954,
“established |...] a clear distinction between ‘citizens’ and ‘indigenous populations’,
although they were all considered Portuguese nationals”, subjecting the latter to
“the ‘protective paternalism’ of the state, while denying them civil and political
rights in relation to institutions of European origin” (Coissord, 1966: 3).°

Under the terms of this Statute, the indigenous populations® would in fact be
ruled “by the customs and usage of their own respective societies”, this meaning
“compliance with usage and customs |...] limited by morality, the dictates of
humanity and the higher interests of the free exercise of Portuguese sovereignty”
(Articles 3 and 1 respectively). For a long time, therefore, they were subject to the
jurisdiction of the private courts,” and access to the law courts was reserved for
the non-indigenous populations (whites, those of mixed race, Indians and
‘assimilados’).® Even after the hurried reforms at the beginning of the sixties,” this
situation did not alter significantly.

In fact, the end of the distinction between citizens and indigenous populations
would reveal itself as an important formal measure, with obvious de jure
implications, but with a reduced practical effect, since it was very limited in its de
Jacto application. The field of labor relations provides perhaps one of the most
illustrative examples of this: although forced labor and corporal punishment were
abolished and the ex-native populations could then choose freely who they wished
to work for, reality has come to show that racial discrimination was not eliminated
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from the urban labor markets and that, until almost the end of the colonial era,
black Mozambican workers never benefited from the same unemployment benefits,
pension schemes, integration into the trade unions or legal minimum wage that
Portuguese workers were entitled to (Penvenne, 1995; O’Laughlin, 2000: 23;
Covane, 2001). Industrial statistics from the mid-sixties also show that the wages
the Portuguese earned in the manufacturing industry were seven times higher in

the district of Lourenco Marques,"

and eleven times higher in other districts in
the colony, than the wages the Mozambicans received in the same circumstances
(Rita-Ferreira, 1967-1968: 346).

As far as the administration of justice is concerned, although the reorganization
of the parish and municipal courts had some effect, the fact remained that the
basic functions of the judiciary continued to be amalgamated with those of the
administration. The law determined that the duties of a second class municipal
judge should be carried out “[...] as inherited functions by the registrars of the
[...] civil registry in the respective municipality or locality” (Article 11, n® 1, of
Act n® 48.033 of 11 November 1967), but when it emerged that the majority of
municipalities and local areas had no available registrars, colonial administrators
ended up exercising these duties (n° 3 of the same legal precept). An identical
solution was adopted in relation to the small claims courts judges (ulgados de paz’)
(Article 16).

This concentration of duties within the person of the administrator
was, in the end, an important means of political control in rural areas. As
Rui Baltazar reported,"

The colonial administrator held [...] in his hands all the tools
necessary to secure and maintain colonial exploitation. The
administrator supervised the economic sectors (from the distribution
of land to the exercise of trade); he ensured the recruitment of
forced labor for the plantations, public works or for emigration;
he collected taxes; he was responsible for security; he distributed
favors and judged and punished of his own free will. (1978: 31)

In this way, with the exception of positions in half a dozen of the first-class
municipal courts which were very rarely filled, it was only on a larger territorial
level (the actual provincial law courts) and at the level of the Appeals Courts that
the system, in principle, possessed career magistrates with formal guarantees of
autonomy and independence in relation to executive power. Even so, these
positions were difficult to fill and operate. Rui Baltazar again, describing the state
of the courts during the final period of Portuguese colonial rule in Mozambique:

Cases wete piling up in the court registry offices and the judicial machinery
responded only with great difficulty to those it was expected to deal with, [and
then only] in the service of the dominant class and interests. In addition, foreign
magistrates — for whom the monopoly on judicial posts was reserved |[...] — were
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also in short supply. It became increasingly difficult to recruit the personnel
required to ensure the normal functioning of the judiciary from amongst the
citizens of the colonizing country. In fact, in various provinces in our country,
long before 1974, there wete no judges or public functionaries. Even in the capital
there wete problems filling all the posts that had been created and which had to
be occupied by career magistrates. The repressive machinery in general, and the
judicial machinery in particular, were witnessing signs of rapid decadence and
decay.

After 25 April 1974 the exodus of foreign magistrates serving in
Mozambique accelerated to such an extent that when we reached the
Transitional Government, out of the 75 existing positions, the number of
magistrates appointed amounted to 25.

When, in accordance with the Lusaka Agreement,” the Ministry of
Justice was created, you could say we found ourselves in a favorable
position, as it was necessary to deal with the problems of justice
practically from scratch. (1978: 32)

The organization of the judiciary, designed to serve the interests of the
bourgeoisie and the colonial bureaucracy, therefore reproduced the
general crisis which heralded the end of the regime.

With its economy weakened by, amongst other factors, the exceedingly
high costs of maintaining a war which had to be fought on three African
fronts (in Angola from 1961, in Guinea-Bissau from 1963 and in
Mozambique from 1964), a set of highly unfavorable international
circumstances which had led to diplomatic isolation within the United
Nations, an army comprised of soldiers who were becoming increasingly
aware of the use being made of them by the political powers (Correia,
1985: 550), and increasing internal challenges led by the movements and
political forces of the democratic opposition, Portugal approached the
end of its long colonial cycle in the mid-seventies (Fortuna, 1985). The most
direct cause, the ‘detonating factor’ in the process of decolonization, was the
coup d’etat of 25 April 1974 in Portugal, at a time when “recognition of
independence for the colonies [...] appeated historically necessary, ethically
imperative, obligatory in the light of the law of the international community,
militarily advisable, and altogether urgent” (Moita, 1985: 500).

In Mozambique, the formal beginning of this process was represented by the
sweating in of the Transitional Government, for which provision had been made
in the Lusaka Agreement, and which was composed of eleven members: three
appointed by the Portuguese state and eight by FRELIMO. The political conditions
created by ten years of war and the abrupt retreat of the colonials" enabled the
liberation movement to maintain control of the mechanisms for the transfer of
power and prepare the way for extending its ambitious project for the revolutionary
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transformation of society—designed and tested in the so-called ‘liberated
areas’'*—to the whole of the country.

It was necessary to establish priorities, particularly as the available
resources were not particularly abundant. The strategy adopted was
therefore directed towards achieving three main objectives: a) the first,
to be carried out immediately, consisted of guaranteeing that the period
of transition to independence proceeded in an orderly and peaceful
manner, in accordance with the established agreements; b) the second, a
medium-term goal, represented the creation of suitable instruments to
gradually endow the country with the structures and human resources
essential for its development, in accordance with major planned options
to be defined by the Government after independence,' ¢) the third,
which would take place over a prolonged period of time (as the conditions
required for reforms to be introduced had not yet been created), aimed
to ensure that the inherited institutions functioned as normally as possible
in order to prevent their collapse, which could have cteated a dangerous
institutional void.

In terms of the first objective, legislative provisions were adopted
with the aim of repressing each and every act that threatened the social
peace and economic progress of Mozambique. Some of the most
significant of these were:

* Decree-Law n° 8/74 of 2 November, which punished the
promulgation of false or tendentious news liable to affect public
law and order, paralyze economic or professional activity, require
the intervention of the authorities or in any other way cause
unjustified public alarm;

* Decree-Law n° 11/74, of the same date, which considered crimes against
decolonization to be all those covered by the Penal Code and, in subsequent
legislation, that obstructed or endangered the process of decolonization
as stipulated by the Lusaka Agreement, and established severe punishments
for such crimes;

* Decree-Law n° 12/74, also of 2 November, which established that
detainees suspected of committing crimes against decolonization
would not benefit from the provision of habeas corpus;

* Decree-Law n° 16/75 of 13 February, which permitted state intervention
in small or large-scale businesses when they ceased to make a normal
contribution to economic development and satisfy collective interests.

Some very important decisions of the Transitional Government formed part of
the spirit of the second strategic objective, such as the creation of a commercial
and issuing Central Bank, (the Bank of Mozambique, whose Organic Law formed
part of Act n® 2/75, of 17 May), or the appointment of a Research Committee
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to assess the need for expert skills in Mozambique, not only at state level and in
the various services provided by public organizations, but also in private

companies.'®

A specific concern had, in fact, alteady been manifested in this area
by the first Provisional Government in Portugal which emerged after the
Revolution of 25 April, that it was “urgent to train specialists qualified in the
various areas of the law, in order to replace the progressive draining away of
overseas magistrates and jurists and to prepare groups of leaders for the foreseeable
stages of the future” (preamble to Decree-Law n° 299 /74 of 4 July). This diploma,
which had introduced baccalaureate and degree courses in Law at the then
University of Lourenco Marques,'” had not, however, been regulated, and the
Transitional Government thetefore decided to complete the task. Thus, the terms
of Dectree-Law n° 7/75 of 18 January established a First Cycle, which lasted two
years and corresponded to a baccalaureate. It was obtained by passing in the
requisite subjects and also in History of the National Liberation Struggles in the
Portuguese Colonies (taught in the Faculty of Letters) and Legal Medicine (taught
in the Faculty of Medicine). The dectee also established a Second Cycle, which
also lasted two years and corresponded to a degree in either Private Legal Sciences
or Public Legal Sciences, according to the options chosen.

However, the formation of specialist staff and a state bureaucratic apparatus
in Law or other specialist areas was, by nature, too slow a process for the urgency
with which the positions left empty by the colonial functionaries needed to be
filled. Therefore, it was necessary to call into public service citizens who, although
they did not have the appropriate qualifications, identified with the social and
political project defined by the country, had some academic training and displayed
qualities of wisdom and good judgment. Various pieces of legislation therefore
appeared defining special regulations for this area, such as:

e Decree-Law n° 7/74 of 17 October, which allowed functionaries from
other public services or individuals of recognized merit to be nominated
to setve in the administration or secretariat of the Civil Administration
Services;

e Decree-Law n® 14/74 of 12 November, which established the
necessatry internal requirements for suitability for serve on the staff
of the secretariat of the General Attorney’s Office, the Judiciary
Police, the Prison Services, and the Government Registry, Notary
and Identification Offices, for which individuals could be nominated if
recognized as possessing the necessary aptitude for carrying out these
functions, regardless of whether they possessed the current legal
requirements for the positions or not;

e Decree-Law n°® 27/75 of 1 March, which authorized for nomination
as Inspectors and Deputy Inspectors of the Judiciary Police
individuals over 21 years of age who had completed their general secondary
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education or basic secondary education or equivalent, respectively, provided
that they possessed the genuine qualities to carry out the work.

In this way the third objective referred to in the definition of priorities for the
work of the Transitional Government was implemented.

2. From Post-Independence to the Reform of the Organization of the
Judiciary (1975-1978)

The period immediately following the proclamation of independence was
characterized by a radicalization of discourse and political action directed against
the structures inherited from the colonial petiod. Revolutionizing the state apparatus’
was one of the fundamental tasks appointed to the Government during the first
session of the Council of Ministers, which met from July 9 to 25, 1975.1

Priority was given to the development of rural areas in all sectors of state
activity. This, by necessity, implied the abolition of the ‘regedorias’, which were
considered feudal structures, collaborators with the colonial regime and
incompatible with populat power. “Destroying the structures of the pastis nota
secondary task and it is not an ‘ideological luxury’. It is a condition for the triumph
of the Revolution”, argued the document from the Council of Ministers.

As a political strategy to ensure the intended rural development, it was decided
to create community villages (aldeias comunais), where it was assumed that the
inhabitants — supporting each other with their own resources and using collective
means of production — would, in the short term, improve their living conditions.
At the same time, this form of organization would facilitate the provision of the
material, technical and scientific resources which the Party'” and the Government
were trying hard to supply.

Financial resources, therefore, were directed to the sectors considered a priotity
in the process of ‘national reconstruction” education, health, agriculture and
defense.

In education, efforts were concentrated on combating illiteracy and enlarging
the network of schools in order to benefit increasingly larger numbers of
Mozambicans. In order to allow the Government to exercise direct and immediate
control over the education system, private education was nationalized and brought
within the state system.

In health care, working from the assumption that “the practice of private
medicine constitutes a form of exploitation which uses illness as a means of
making a profit”, it was established that all private clinics were to be nationalized
and a National Health Service created. This would be responsible for planning
medical and sanitation services and ensuring medical support for all citizens,
without discrimination, with priority given to preventative medicine and to the
rural areas.
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Taking agriculture as a base and industry as a dynamic and decisive factor, the
Government directed its economic policies towatds eradicating underdevelopment
and the system of human exploitation, thus giving a concrete meaning to the
principle enshrined in Article 6 of the 1975 Constitution. The Ministry of
Agticulture was provided with two main objectives: firstly, to guarantee to improve
the living conditions of the people, in particular the rural masses, by providing a
qualitatively and quantitatively adequate diet and secondly, to support the industrial
sector with agticultural raw materials.?’

In the sphere of national defense, it was established that the tasks to be
developed should be closely linked to the process of the economic and social
reconstruction of the country, thus ensuring the popular character of the Army
through its direct participation in production and close contact with the masses.
To achieve this proposal, it was established that a National Service for Defense
and Reconstruction should be created.

Consideration of the problems of administration and justice verified
that access to the courts during the colonial period had been a minority
privilege, that legal language was difficult for people to understand and
could only be interpreted by resorting to specialists and that the penal
system adopted by the law did not take into due consideration the need for the
re-education of offenders and their reintegration into society.

Seeking to make the best use of experiences acquired during the
armed struggle for liberation, the Council of Ministers therefore decided
to undertake a progressive claboration of new laws that would serve as
an instrument for national unity and the defense of the Mozambican
Revolution. This was accomplished by adopting a policy of simplifying
the language of the law and launching campaigns to explain its content
in order to popularize it, and by giving priority to the re-education of
offenders, in collaboration with the Ministry of the Interior and the Ministry
of Justice. The existence of private advocacy was also considered
incompatible with the existence of a popular system of justice.

In the months that followed, vatious legislative provisions were adopted with
the aim of concretizing these policies. Out of all the legislation approved during
this phase, special mention should be made of the following:

e Decree-Law n° 4/75 of 16 August, which banned the practice of advocacy
and the functions of legal consultant, solicitor and judicial or extrajudicial
attorney as liberal professions. A National Service for Legal Consultation
and Assistance?’ was created, subordinated to the General Attorney’s
Office™, and new procedural rules were introduced, aimed at making it
easier for all parties to put the procedures which affected them into practice;
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Decree-Law n° 5/75 of 19 August, which placed all activities concerning
the prevention and treatment of illnesses, as well as the training of health
care staff, within the exclusive domain of the state;

Statute n® 12/75 of 6 September, which banned private education and
brought all education under the control of the state;

Decree- Law n°® 21/75 of 11 October, which created the National
Service of Popular Security” which was given powers to order
and carry out any investigations, searches and arrests it considered
necessary, proceed with the necessary requisitions, institute legal
proceedings, detain individuals and decide a suitable outcome for
them, namely by sending them to the appropriate police authorities,
courts or re-education camps;

Statute n® 25/75 of 18 October, which brought the Judiciary Police
— soon to become the Criminal Investigation Police — within the
structures of the Ministry of the Interior, in order to “avoid the
dispersal of authority and to ensure the coordination and efficiency
[...] of public services of the same type, and with identical
objectives”.

In February 1976 the Central Committee of Frelimo held its eighth session
in Maputo. It took stock of the first months of government and undertook

an exhaustive analysis of the internal situation of the country. Considering

that they were passing through a particularly sensitive moment involving

“the intensification of the class struggle, as a direct consequence of the

state-level consolidation of the power of the worker-peasant alliance

and the first revolutionary measures”, the order of the day was to unleash

a “General Political and Organizational Offensive on the Production Front”

(Frelimo, 1976: 36). From amongst the various resolutions passed, we
highlight the following:
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Resolution on the Structures of State Machinery — announcing the characteristics
that the new structures (the representative Assemblies and their executive
organs) would have at each level and the provisional rules for their
composition, hierarchy and functioning, in relation to the principle of
democratic centrism;

Resolution on the Community V'illages — establishing a set of principles to be
respected during the process of structuring, establishing and organizing
production and labor, as well as the conditions for the founding of the
community villages;

Resolution on Education — indicating the organizational forms which should
be introduced into educational establishments and literacy programs already
under direct state administration, so that they would be able to realize
their social function and the revolutionary task allocated to them;
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*  Resolution on Health — defining the guidelines for orientating the political
and organizational battle in the health sector;

*  Resolution on Justice — conveying the fundamental political orientation
underlying the nature and form of the legal system to be adopted by the
country. At one point the document states that:

It is imperative at this moment to destroy colonial-capitalist law and its judicial
structure as part of the destruction of the entire state colonial-capitalist machinery
in Mozambique. The new judicial system must express the power of the worker-
peasant alliance and reflect the dictatorship of the exploited majority. Its sources
of inspiration must be:

a) The experiences of the struggle for national liberation
b) The experiences of the class struggle
c) The revolutionary experiences of other peoples

The organization of the Popular Courts will be as follows:

1. The Supreme Popular Court

II. The Provincial Popular Court

III. The District Popular Court

IV. The Locality, Community Village and Neighborhood Popular Court

In order for all the courts to be truly populat, on a local level they will be
entirely composed of non-professional judges, chosen from amongst
members of the Party, the FPLM* and the Mass Democratic Organizations.
In the other Popular Courts, professional judges who are trained for their
duties and nominated by the central organizations will, whenever possible,
be employed, in addition to non-professional judges. Both will attend
training and refresher courses and seminars periodically (Frelimo, 1970:

121).

This line is repeated consistently, both on the occasion of the Third Frelimo
Congress (February 1977)* and during the First Session of the Popular Assembly
(in its provisional form*), in August/September of the same year. Within this
legislative organ, Resolution n°® 3/77 of 1 September, on the Land Law,
Nationalizations, and on the Popular Coutrts was approved, establishing “q...] that
the organs of the state will take the necessary measures to accelerate the process
of the creation of a revolutionary judicial system, namely through the creation
of Popular Courts, from local to national level, subordinate at each level to the
respective People’s Assembly”.

In compliance with the accepted political line, the Ministry of Justice
concluded its draft bill for the Law on the Organization of the Judiciary
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and made it available for public debate just as the first students were graduating
from the Faculty of Law at Eduardo Mondlane University.

The first elections for the People’s Assemblies were held at the end of 1977.%
Poder Popular (Popular Power) consolidated its position in the various territorial
hierarchies within the country.

In April 1978, around twenty newly qualified graduates from the Faculty
of Law, joined by some of the most experienced judicial officials, were
organized into brigades and dispatched throughout the country. The
recent graduates had had experience in local political mobilization
campaigns since 1974, as well as in preparatory activities for the General
Elections. For about four months, in public meetings held in factories,
machambas (family farmlands), government offices, army barracks,
villages, residential areas and other conglomerations, they moderated
debates and collected contributions to add to the draft bill. Simultaneously,
in each of the eleven provinces, they prepared to open two pilot popular
courts on an experimental basis, one at district level and the other local.

In August of the same year, a national seminar in Maputo brought
together the members of the provincial brigades, judges, attorneys and
senior staff from the Ministry of Justice to synthesize the proposals collected
from these public debates. It was the first great reckoning of the revolutionary
experiences of justice — from the time of the struggle for national liberation in
the liberated zones, to the experience within the local grupos dinamizadores
(dynamizing groups)® after independence - and an unrivalled moment for
collective reflection on the need to widen the rupture with the colonial system
and make the administration of justice better suited to the new social and political
conditions in the country. Out of it came the final version of the bill, which the
Permanent Commission of the Popular Assembly would adopt in its December
session later in the year, under the title of the Law on the Organization of the
Judiciary.? Finally, a legal foundation had been established for the creation of
popular justice.

3. The Rise and Fall of the Socialist Experience (1978-1992)

In accordance with our chronology, the phase following the establishment of the
People’s Assemblies and the adoption of the Law on the Otrganization of the
Judiciary corresponds to the rise and rapid decline of the project for building
socialism in Mozambique. It covers the whole of the eighties and extends until
the reforms of 1992, which were anticipated in the 1990 constitutional revision.

It is therefore worth defining two sub-periods within this phase: one which
corresponds to the concretization of the socialist development strategy, ot top-
down planning, and another which coincides with the first years of the
liberalization of the economy, or outside-within planning, to use the term coined
by Anténio Francisco (see chapter 4).
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The first sub-period is characterized in political terms by a progressive
‘hardening of the regime’ as the South Africa-backed™ war of internal
destabilization intensified, and in judicial terms by the widening and consolidation
of the netwotk of popular courts.”

It was, understandably, an era of profound contradictions and
ambiguities. Alongside measures to provide full and effective
democratization of the state bodies, including those concerned with the
administration of justice, some political decisions were announced and
some legal measures approved which were amongst the most repressive
of the entire revolutionary process.

The authenticity of Mozambican popular democracy was evident in
the voluntary participation of millions of citizens in government activities
of a wide-reaching social nature — such as national vaccination
campaigns,’® literacy and adult education programs, elections for People’s
Assemblies and others, — or in grassroots organizations, such as the local
grupos dinamizadores, the mass democratic organizations (OMM,* OJM,* OTM,*
and the socio-professional organizations), the popular militias, the agricultural
and consumer cooperatives and, of coutrse, the popular courts.

Various procedural mechanisms were introduced into the judicial system and
new epistemological attitudes proposed which aimed to secure and widen this
participation, including:

— a collegiate of all the coutts;

— the participation of lay judges in the district and provincial popular
courts, on the same level as the professional judges and as their
equals;

— the composition of grass-roots popular courts, in which non-professional
judges, directly elected by the community, could intervene exclusively and
judge “according to good sense and justice, taking into account the
principles which preside over the building of a socialist society”;*

— greater interaction between the courts and the community, by hearing trials,
in cases of a criminal or social nature, in the areas where the disputed
events occurred;

— the chance for all parties to act for themselves in their particular cases,
without the need obtain a legal mandate”;

— anew attitude towards the law and the way in which it interacted with the
social and cultural environment in which it was implemented (Baltazar,

1978: 38).

The most radical, and therefore the most unpopular, political decisions adopted
included the so-called ‘Operation Production’ and the vatious campaigns of the
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“Political and Organizational Offensive’, as well as the following legislative provisions:
38

— Law n° 2/79 of 1 May, better known as the Law on Crimes against the
Security of the People and the Popular State, of which the main innovations
to the legal system wete the introduction of the death penalty (Article 0,
n° 1, paragraph d) and n° 2), and the equating of complicity in a crime
with the actual commission of a crime (Article 4) and attempted or
frustrated attempts at committing a crime, with actual crime (Article 13);

— Law n° 3/79 of 29 March, which instituted the Revolutionary Military
Court, a special court designated as the only body for judging crimes against
the security of the state™;

— Law n° 5/82 of 9 June — the Law of the Defense of the Economy —
which also equated crimes actually committed with those which were
frustrated or attempted, and accomplices or recipients with the authors
of crimes, in addition to refusing bail, suspended prison sentences or their
replacement by fines for certain crimes;

— Lawn®5/83 of 31 March, which introduced the sentence of whipping to
punish the authors, accomplices or recipients of certain setious crimes,
whether committed, frustrated or attempted, since it was considered that
the punitive measures employed until then had not been adequate to deter
a crime wave;

— Law n® 10/87 of 19 September, which introduced alterations to vatious
precepts of the Penal Code, making the sentences for violent crimes against
persons mote severe.

The direction and management of the entire judicial system remained heavily
centralized within the Ministry of Justice, in accordance with the powers authorized
by Presidential Decree n® 69/83 of 29 December. As a general rule, management
was exercised by means of directives, which could be sent directly from the
Ministry or through the Higher Court of Appeals and the General Attorney’s
Office.

Directive n° 3/83, of 6 June can be cited as an example of the first instance.
It was intended to “endow the courts with the operational means to guarantee
that the offensive taking place [in the state residential area, managed by the APTE*]
realized its objectives, developed in other cities and took root”. Another example
is Circular n° 3/84 of 2 June, which concerned procedures for granting parole to
prisoners who fulfilled the legal requirements. Typical examples of the second
instance are the Directives of the Court of Appeals n° 3/81, of 25 November,
which considered the disposition of Article 18 of the Penal Code* ’revoked’
whenever it impeded the punishment of anti-social conduct which offended
‘socialist values and principles’, and n° 1/82 of 27 February, ordering the courts,
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in cases submitted for their consideration and in derogation of what had been
established both in the Civil Code and the Civil Procedure Code, to immediately
apply the general principles enshrined in the Act on Family Law in relation to
contested and uncontested divorce cases, de facto union (legal recognition,
dissolution and impediments to marriage) and polygamy. In addition, there was
the Joint Directive of the Court of Appeals and the Attorney General’s Office n°
1/86 of 14 April, on the handling of criminal cases atising out of the context of
the so-called ‘Operacio Chapa Cen?

From the second half of the eighties onwatrds, due to a combination
# the political
leadership began to confront the need to take a new line on its global

of highly unfavorable internal and external factors,

development strategy.* The redefinition of alliances and international
alignments had already been set, since at least 1982.% It is within the framework
of this new foreign policy that the ‘Agreement on Non-Aggression and Good
Neighbor Relations’, otherwise known as the N’Komati Agreement, signed with
apartheid South Africa in March 1984, must be understood.

An integral part of the country’s repositioning was also the decision to adhere
to the Agreements established at the United Nations Monetary and Financial
Conference held in Bretton Woods, New Hampshire, on 22 July 1944 and,
consequently, to comply with the programs of structural readjustment defined
by the Wotld Bank and the International Monetary Fund.* The launch, in January
1987, of the Economic Rehabilitation Programme (PRE), served as a counterpart
for obtaining the necessary credit for the recovery of an economy devastated by
war and the other previously cited factors. The PRE represented adherence to a
new ideology which would soon dominate in the entire wotld: neo-liberalism.
With subsequent measures including the liberalization of prices, the reduction
of the budget deficit, the privatization of state companies, monetary contraction,
the raising of interest rates and drastic cuts to social spending, the country was
set definitively on the course of a capitalist market economy (Anderson, 1996:
12). This initiated the second sub-petiod of the phase under analysis.

As a rule, this new economic model corresponds to a political superstructure
based on multiparty representational democracy and tripartite state powet and so
the way had to be paved for the constitutional reforms that the circumstances
dictated. Alongside the intensification of diplomatic efforts aimed at ending the
long armed conflict in which the country was floundering, a series of legal and
institutional measures were passed which had the clear aim of, on the one hand,
facilitating this end and, on the other hand, winning the confidence of the core
countries and international humanitarian organizations. Mention should be made
of the main pieces of legislation that emerged at the time:

- Law n° 14/87 of 19 December, which declared “an amnesty for crimes
against the Security of the People and the Popular State which had provision
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in Law n°® 2/79 of 1 March, committed by Mozambican citizens who
have, in any way, fought against, or promoted the use of violence against
the Mozambican People or State, inside or outside national territory,
provided that they surrender themselves voluntarily” (Article 1, n° 1);

- Lawn®15/87 of 19 Decembert, which offered a pardon to the authors of
crimes against the security of the state who had, by their behavior, “revealed
a willingness to peacefully reintegrate themselves into society and redeem
themselves through socially useful work™ (preamble to the law);

- Resolutions n°9, 10, 11 and 12/88 of 25 August, in the Popular Assembly,
which ratified the African Charter on Human and Peoples’ Rights, the
Convention on the Transfer of Sentenced Persons, the OAU*” Convention
governing Specific Aspects of Refugee Problems in Africa and the
Additional Protocol to the Geneva Convention on the Status of Refugees,
respectively;

- Law n® 4/89 of 18 Septembert, which revoked Law n° 5/83 of 31 March
(the Law on whipping) and granted pardons to those sentenced to
prohibitions or limitations on residence, as well as sentences of whipping
which had not yet been carried out.

In the same context, the decision was finally made to found and put into operation
the organs at the head of the judicial system — the Supreme Popular Court and
the General Attorney’s Office®™ — as foreseen in the Constitution and in Law n°
12/78 of 2 Decembet. Through Presidential Decrees n°® 22, 23, 24 and 25/88, of
17 Octobet, the Chief Justice and the Deputy Chief Justice of the Supreme
Popular Court and the Attorney General and the Deputy Attorney General were
nominated.” Law n° 6/89 of 19 September defined the organic statute of the
General Attorney’s Office.

The pace imposed by the internal process of capitalist economic reconstruction
and the precipitation of events in East Europe leading to the downfall of the
socialist regimes had, as was expected, a decisive influence on the changes taking
place in the political and ideological superstructure. Constitutional reform, which
had begun as a series of limited proposals with the simple aim of adapting
Fundamental Law to the realities of the market economy — or, in the words of
the deputies of the Popular Assembly, “to make it more suited to the new
challenges of establishing a national consensus on the normalization of the life
of the country”™ — finally gave way to the approval of an entirely new Constitution.

From the political regime to the system of government and from the catalogue
of basic rights to the organization of the judiciary, the 1990 Constitution had
very little in common with that of 1975.

With the new constitutional framework approved and with the PRE proceeding
within the regulations laid down by the BW's institutions, it was now necessatry,
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on the one hand, to proceed with a reform of ordinary legislation in order to
make it compatible with the new principles and norms of the Constitution and,
on the other hand, to ‘encourage’ the negotiators who, through the mediation of
the Community of St. Egidio in Rome, were secking to launch the longed-for
Peace Agreement.

To a certain extent, this is a possible explanation for the promptness
with which certain legislation considered ‘politically expedient’ was drawn
up and approved. Here is an incomplete list of the main standard acts
approved in 1991/92:

- Lawn®6/91 of 9 January — which established the regulations that should
be obeyed when exercising the right to strike;

- Law n° 7/91 of 23 January — which established the legal framework for
the formation and activities of political parties;

- Law n® 8/91 of 18 July — which regulated the right to free association;

- Lawn®9/91 of 18 July — which regulated the exercise of the freedom to
meet and demonstrate;

- Lawn®18/91 of 10 August — which established freedom of the press;

- Lawn®19/91 of 16 August —which defined and sentenced crimes against
the security of the state;”

- Resolution n°® 5/91 of 12 December — which ratified the International
Covenant on Civil and Political Rights adopted by the United Nations
General Assembly on 16 December 19606;

- Resolution n® 6/91 of 12 December— which ratified the Second (optional)
Additional Protocol on Civil and Political Rights with the aim of abolishing
the death penalty;

- Law n° 23/91 of 31 December — which regulated the exercise of trade
union activity;

- Lawn®26/91 of 31 December — which authorized the provision of both
for-profit and not for-profit private health care services by individuals or
collectives.

Equally, in the area of economics and finance, important new legislation was
produced during this period, of which the following merit attention:

- Law n° 15/91 of 3 August — establishing rules for the restructuring,
transformation and repositioning of the business sector of the state,
including the privatization and transferal — with financial
compensation — of companies and other production units;

- Law n° 24/91 of 31 December — liberalizing insurance and reinsurance
activities;
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- Act n® 28/91 of 21 November (complemented by Act n°® 20/93 of 14
September) — defining the means of transfer or privatization of companies,
establishments, installations and financial institutions owned by the state;

- Law n° 28/91 of 31 December — establishing the legal framework for
credit institutions.

Of specific interest to the system of the administration of justice are Law n°® 10/
91 of 30 July, which approved the status of judicial magistrates and Laws n® 4, 5
and 10/92, all of 6 May, which concerned the functioning of the community
courts, the organic statute of the Administrative Court and the organic statute of
the judicial courts, respectively.

Among the various changes that these laws brought to the organization
of judicial power, there are two which, due to their significance and
implications for the future, should be highlighted: the creation of autonomy
for the courts and attorney’s offices in terms of their executive powers,
and the removal of the community courts from the formal judicial system.

In effect, the Organic Law of the Judicial Courts - issued in accordance with
the new constitutional framework - established in Article 65 that “direction of
the judicial apparatus is exercised by the Chief Justice of the Supreme Court and
by the Judicial Council”.>* It was the responsibility of these organs, therefore, to,
on the one hand, issue instructions and directives of an organizational and
methodological nature — intended to ensure the good functioning and efficiency
of the work of the courts —and, on the other hand, to make fundamental decisions
concerning the development of judicial activity, the improvement of judicial
institutions, budgetary matters, administrative management and other concerns
(see Article 69 of Law n° 10/92). In the same way, Law n° 6/89 of 19 September
had already established that “the General Attorney’s Office enjoys autonomy in
relation to the various state organs |[...]” and must “without threatening judicial
confidentiality [...], present information annually on its activities to the Popular
Assembly” (Article 2, n° 1 and 3).

With the creation of these two organs, the Ministry of Justice — which,
as we have seen, under the previous law had exercised full management
of the system® - was virtually reduced to a coordinating and information-
providing role.**

As for the removal of the community courts from the formal judicial
system, this resulted from a strict interpretation by the legislature of
Article 161 of the 1990 Constitution. Under the terms of this precept,

1. The aim of the courts is to guarantee and reinforce legality as an instrument
for the stability of the law, to guarantee respect for the laws and to ensure
the rights and liberties of citizens, in addition to the legal interests of the
different organs and entities in official existence.
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2. The courts educate citizens in voluntary and conscious compliance with
the laws, thus establishing just and harmonious social relationships.

3. The courts penalize violations of the law and decide litigation in accordance
with the law (our emphasis).

Considering that the community courts decide cases “with impartiality, good sense
and justice” (see Article 2, n° 2, of Law n° 4/92) and not according to what is
established by law, it was concluded that they neither could nor should form part
of the judicial system, but should become organs of justice “for the purposes of
reconciliation or the settling of minor disputes” (see Article 63 of Law n°® 10/
92).%

If, as previously stated, the intense legislative activity of the single party
Assembly of the Republic, which concentrated on some of the most basic
democratic rights and liberties, can be seen as part of the ‘pressurizing’ (in a
positive sense) strategy brought to bear on the peace negotiators, we are then
forced to conclude that it was very successful. On 4 October 1992, the Agreement
between the Frelimo Government and Renamo was finally signed in Rome, putting
an end to the armed conflict that had lasted for neatly two decades.

4. From the Peace Agreement to the Present Day (1992-2000)

The final phase in the historical period under analysis corresponds to the
replacement of a logic of armed confrontation with a logic of political
confrontation without the use of violence — the materialization of the structural
and institutional changes planned at the end of the previous phase and of the
relative economic growth, within the conditions imposed by hegemonic
globalization.

It is therefore natural that, after the Rome Peace Agreement, new
legal frameworks emerged to regulate the so-called ‘transition to democracy’ in
areas such as the legitimization of political powet, incentives for investment in
the economy or the consolidation of the rule of law. The following legislation
serves as examples:

- Lawn®2/93 of 24 June — establishing the criminal investigation judges;

- Law n® 3/93 of 24 June (the Law on Investments) — defining a basic and
uniform legal framework in the Republic of Mozambique for the process
of making national and foreign investments eligible to benefit from the
guarantees and incentives provided under the law;

- Actn®12/93 of 21 July — approving the Tax Benefits Code;*
- Actn®14/93 of 21 July — approving the Regulation of Law n° 3/93 of 24

June (the Law on Investments);

- Actn® 18/93 of 14 September — approving the Regulation of Industrial
Free Zones;
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- Lawn®4/93 of 28 December — establishing the legal framework for holding
the first multiparty general elections;

- Lawn®06/94 of 13 September — creating the Institute for Legal Assistance
and Representation (IPA]);*’

- Lawn®7/94 of 14 September — creating the Mozambique Bar Association
and approving its statutes;

- Act n® 39/95 of 2 August — approving the statutes of the Investment
Promotion Center;>®

- Law n° 2/97 of 18 February — defining the legal framework for the
establishment of local autarchies;*

- Law n° 7/97 of 31 May — establishing the legal regime for the state
administrative protection to which the local autarchies are subject;

- Law n°® 8/97 of 31 May — defining the special regulations which govern
the organization and functioning of the Municipality of Maputo.

After the political openings created by the adoption of the 1990 Constitution of
the Republic and the end of armed conflict, the non-governmental organizations
(NGOs) also emerged. The most significant of these were the ones that had as
their aim the defense and promotion of human rights — whether the so-called
first generation rights or those of the second and third generations — and that
formed part of the embryonic Mozambican civil society.’

In the political sphere, the general elections of 1994 and 1999 and the local
elections of 1998 were the most significant and relevant events during the historical
period under analysis. Although dozens of parties and coalitions have emerged
since the beginning of the nineties, the most recent trend is towards a progressive
political polarization of Mozambican society.!

The process of political and administrative decentralization, begun in 1991
with the launch of a government program to reform the local organs (PROL),
has also assumed fundamental importance. Decentralization, a controversial issue
on which it has not been easy to obtain the necessary political consensus,” is
seen by many as an empowering element in economic and social development,
an answer to regional and inter-regional imbalances, a factor in the re-legitimization
of the state and an important instrument for bringing peace and democracy to
Mozambican society (Faria and Chichava, 1999: 3; Soiri, 1999: 5).

Designed to press forward with the reform of the local administration system
through the creation of new organs — each with its own legal character and
endowed with administrative, financial and patrimonial autonomy — the PROL
included the elaboration of a diagnosis and in-depth studies into legal,
administrative and financial areas, infrastructures and the environment. These
studies later served as the basis for the elaboration of Law n° 3/94 of 13 Septembet
on the institutionalization of municipal districts (approved by the Assembly of
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the Republic while still under single-party status), which represented the first
regulatory instrument of decentralization. There are those who believe that the
objectives and principles enshrined in this legal document contain the ideal format
for broader democratic decentralization (Soiri, 1999: 6), defined by James Manor
(1997: 7), as a mixture of fiscal and administrative decentralization
(deconcentration) and democratic decentralization (devolution of power).®?

This law, however, would not be implemented, because the regulatory legislative
bills which were to follow it and which had already been drawn up after the
general elections of 27-29 October 1994 (and therefore in a new multiparty political
context), were vehemently contested by Renamo and the UD® — the opposition
forces in patrliament — and created serious rifts within the Government party
(Faria and Chichava, 1999: 4). The conflict which this created and the debate on
the constitutionality of these bills for legislative approval finally led to the delaying
of the municipal elections which should have established the new local organs of
powet.

It was therefore decided to proceed with a timely review of the
Constitution (Law n° 9/96 of 22 November). In addition to altering some
precepts trelating to the chapter on ‘Local Organs of the State’, a completely
new title was introduced into the Fundamental Law, Title IV, with the
epigraph ‘Local Power’, which made provision for the existence of local
government, the aim of which was to “organize the participation of citizens
in resolving their own problems within their communities, promote local
development, and deepen and consolidate democracy, within the
framework of the unity of the Mozambican state”.®

This constitutional amendment determined significant changes in the
philosophy undetlying the aforementioned Law n° 3/94. Once again, in the midst
of great controversy and party political dispute, another law outlining the local
organs (the aforementioned Law n° 2/97 of 18 Februaty) would soon be adopted,
backed by the votes of Frelimo and the UD. Renamo boycotted not only the vote
on this law — which expressly revoked the previous law — but also the elections
themselves, which took place in June 1998.

Table 2.1 (taken from Faria and Chichava, 1999: 6) indicates the main
differences between the two documents to which we have referred:
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Table 2.1: Differences in the Legislative Frameworks Relating

to Local Power

Law n° 3/94

Law n® 2/97

Administrative division into 128
rural municipal districts and 23
urban municipal districts.

Direct election by secret ballot
of the three municipal organs:
the municipal President-Mayor

Creation of local government
authorities, subdivided into (urban)
municipalities and (rural) settlements.
Cities, towns, villages and settlements
(544) now eligible for local
government status. The 128 districts
governed by local administrative
organs remain outside the scope of
local power and consequently come
under central administration.

Direct election by secret ballot of the
President (Mayor) and the Municipal
Assembly. Half the members of the

(Administrator in the rural zones), municipal Council are appointed by

Assembly and Council.

Clear enumeration of the
functions and services of local
governments (including public
safety, the use of land and
the water supply,

among others).

Clear definition of the
prerogatives and powers

of the central and municipal
administrations.

the President and half are members
of the Municipal Assembly.

Functions of local governments
reduced to essential matters (such
as the use of land) and depend on
the existence of local financial
resources.

Organs of central administration
represented in the territorial
jurisdiction of the local government.
Possibility of their control of, and
participation in, local government
(dual administration).
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Table 2.1: Differences in the Legislative Frameworks [contd.]

Law n° 3/94

Law n® 2/97

Budgetary, fiscal, patrimonial,
planning and organizational
autonomy.

Provision for budgetary
support in the GSB.®

Traditional authorities integrated
into local consultation and
decision-making processes
(namely in the arbitration of
conflicts and in matters relating
to the use of land).

The right to form an Association
of Municipalities.

The principle of gradualism:
gradual establishment of
municipalities based on socio-
economic and administrative
conditions and on minimum
infrastructures.

Legal and financial guardianship

of municipalities by the Ministry
of State Administration and the
Ministry of Finance, respectively.

Administrative, fiscal, patrimonial and
organizational autonomy. Local
government administration
subordinated to the principle of
‘unity of political power’.

Provision for budgetary support
in the GSB.

Participation of the traditional
authorities substantially limited and
subject to ministerial regulation.

No reference to the right of
municipalities to form an association.

The principle of gradualism. The law
on the creation of local governments
(drawn up, discussed and approved
later) limits the number in the first
phase to 33.

Legal and financial guardianship of
municipalities by the Ministry of State
Administration and Ministry of
Finance respectively. The law on state
administrative guardianship over local
governments (drawn up, discussed
and approved later) determines that
this may be delegated to provincial
governments.
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Many observers and specialists who have analyzed the path followed from the
adoption of this law in 1994 up to the first local government elections in 1998
consider that there has been a clear regression, from the point of view of making
the process of decentralization more democratic (Soiri, 1999: 7). The biggest
critics point to the fact that, on the one hand, Law n® 2/97 applies to a restricted
number of cities and towns previously defined as local government authorities —
and consequently leaves out the great majority of the rural population and a
significant part of the resources that enable local governments to secure their
own autonomy — and, in addition, does not take communities into account or
promote any form of involvement for the traditional authorities.

Even so, it is generally admitted that, in spite of its limitations, the
current policy of decentralization “is a positive step forward towards
greater democratization and political openness” (Faria and Chichava,
1999: 8).

The declaration of the government’s intention to advance with a vast program
of reforms to ensure “the rationalization and modernization of public
administration, with the aim of making ongoing improvements to the quality of
the services offered to citizens”” met with the same expectations. With this objective
in mind, an Inter-Ministerial Commission for the Reform of the Public Sector®”’
was created by Presidential Decree n® 5/2000 of 28 March and was presided
over by the Prime Minister. Its objectives were:

a) To elaborate and propose a global reform policy for the public sector;

b) To ensure the coordination, management and implementation of reform,
namely by facilitating the interaction and harmonization of programs from
several sectors;

c) To promote and guarantee the integrated participation of all the
services and civil society in reducing bureaucracy, and in the
simplification, modernization and professionalization of public
administration.

This commission is supported by a technical unit, the UTRESP,*® which is
responsible for ensuring the integrated planning, coordination, articulation
and supervision of the reform programs and projects.

In terms of structural reforms to the economy, policies aiming to
reduce inflation and macro-economic imbalances are generally agreed
to have had positive results. However there is also concern that, in terms
of human development, the country is still far from achieving satisfactory
results. According to PNUD® indicators, mote than half the population
in Mozambique live below the poverty line, less than 40% have access to
state health care services and only about 46.5% are literate (UNDP, 1999,
2004).™
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As for the Judiciary, the reforms initiated by Laws n° 4 and 10/92 of 6 May
consequently led to the almost total abandonment of the community courts, due
to a lack of clarity with regard to their institutional position and a general rising
crisis in formal official justice (the courts, attorneys, legal assistance).”!

An Inter-Ministerial Commission for Legal Reform was also instituted which,
amongst other sub-commissions, included one in charge of the preparation of
the Family Law (approved in 20047*) and one for the Penal Procedure Code and
the Civil Code. The revision of the Commercial Code was entrusted, under
contract, to a consortium of specialists, and is awaiting approval. The Commission
is also preparing bills on the inheritance law and on fiscal and customs litigation.

More recently, recognition that professional training is a priority for all sectors
of the administration of justice has led to the creation of the Centre for Legal
and Judicial Training,” This Center has developed its activities not only in the
training and empowerment of judges, prosecutors, justice officials and assistants,
legal staff, public defenders and other sector employees (e.g. court registry offices,
members of the Criminal Investigation Police, etc.) but also in carrying out research
into common law systems for resolving litigation and promoting and leading the
national debate on Mozambican law.”

5. Concluding Notes

The three decades which have passed since Mozambique became independent
have been intersected by two contradictory processes of political, economic and
social transformation.

One, typically revolutionary, took place during the Cold War period
and therefore in an international context of confrontation between two
antagonistic systems. It determined a break with “the traditional structures
of colonial oppression and exploitation and the mentality underlying
them”,”” and adopted central planning and administration of the economy
as a development strategy.

The other, typically reformist, unfolded at a time in which the Cold
War had given way to a period of détente and neo-liberalism had become
the hegemonic model of development. It is now proceeding with the
implementation of programs of structural adjustment, deregulation and
the liberalization of the economy, as determined by a conference of the
multilateral agencies usually known as the Washington Consensus.

As quite profound processes of change, their evolution was neither
linear nor peaceful, since they were subject to the dialectics of social
transformation itself and the conjunctures in which this unfolded. In our
description of the political-economic options and the legal contours which
emerged in each of the stated historical periods, different types of situations
may be detected: a) the ruptures of the revolutionary period with the
colonial period, which are still valid today; b) the ruptures of the
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revolutionary petiod, undone by neo-liberalism and replaced with the previous
status gno; ¢) the ruptutes of the neo-liberal period with both the preceding petiods.

Perhaps the clearest example of a political decision of the first category
concerns the ownership of land. The regime established under Article 8
of the 1975 Constitution,”® which represented a break with the situation
prevailing under colonial law, maintained its continuity in Article 46 of
the 1990 Constitution” and strongly influenced the debates surrounding the
process of drawing up a new Land Law (Law n° 19/97 of 1 October).

In terms of the judicial system, in spite of the reforms brought in by the new
Organic Law, the full panel of courts was maintained as well as the participation
of (elected) lay judges, which had been an innovation of Law n° 12/78.7

The second category of ruptures can be illustrated by two examples among
many: in the economic sphere, the mutation between market economy/centrally
planned economy/market economy and, in the judicial sphere, the permitting/
banning/permitting of private advocacy.

Examples from the third category of rupture include the single party/
multiparty or subordination/autonomy (of the administration of justice
system in relation to the executive) dichotomies, wherein the single party
system and subordination are common to both the colonial and the
revolutionary periods.

At the beginning of this chapter it was said that the ruptures in the legal and
judicial system which have occurred from independence to the present day were
essentially institutional. The observations woven into our analysis of the various
stages of the periods outlined, show, in fact, that the fundamental politics and
philosophies of official (or state) law remained unchanged during the historical
period under analysis. Undetlying them are a dogma and a rationality which
essentially correspond to the liberal matrix of the modern state, the main ideas
of which are the theory of tripartite power, the sacredness of the principle of
legality or the rule of law, the reactive and retroactive nature of the function of
the judiciary and the logical-formal subsuming of facts to norms as the method
of applying the law (Trindade, 1997). There is, however, a structural continuity
which is reflected in other spheres of the legal order, namely in codified law —
some of which has been in force for over a century”” — and in the division of the
judiciary, which itself has always followed the territorial division of the
administration.

Notes

1 FRELIMO stands for Frente de Libertacio de Mogambigune (Mozambican Liberation
Front) — which transformed itself into a political party after independence.

2 See ‘Deisoes do Conselho de Ministros’ (Decisions of the Council of Ministers),
Boletin: da Repiiblica, 1st. Seties, n® 15, 29 July 1975.
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3 For which, the principle enshrined in Article 71 of the 1975 Constitution
(which corresponds to Article 305 of the present 2004 Constitution)
was of fundamental importance, establishing that “All previous legislation
which contradicts the Constitution is automatically revoked. Previous legislation
which does not contradict the Constitution remains in force until such time
as it may be modified or revoked”. For a commentary on the issues raised by
the implementation of this principle, see Dagnino (1980: 15).

4 See Legislative Diploma n°® 162, published in the Boltim Oficial n° 22, 1st.
series, 1 June 1929.

5 According to Matcelo Caetano, quoted by Braga da Cruz (1988: 66), the
indigenous populations were “Portuguese subjects subject to the protection
of the Portuguese state without being part of the nation, whether this is
considered as a cultural community (since they lack the requisite assimilation
of culture) or a political association of citizens (as they have not yet won
citizenship)”. For an update on the debate on the indigenous system as an
instrument of oppression and exploitation and its influence on post-colonial
politics, see the critique by Bridget O’Laughlin (2000) of Mamdani’s book
Citizen and Subject (1996a) and this author’s response (2000).

6 Considered to be “individuals of the Negro race or their descendants who,
having been born or having permanent residence [in Guinea, Angola or
Mozambique], do not yet [possess] the education and individual and social
habits deemed necessaty for the full application of the public and private law
pertaining to Portuguese citizens” (Article 2 of the Statute).

7 See the Regulamento dos Tribunais Privativos dos Indigenas, (Regulations of the
Private Tribunals of the Native Populations), approved by Legislative Diploma
n° 37 of 12 November 1927. Article 3 establishes that

the private tribunals of the indigenous populations will consist of an
administrative authority from the main town in the district, municipality,
fiscal or administrative area, who will act as chief judge, assisted by two
indigenous assessors of the highest level and authority within the district,
one nominated by the governor of the district and the other chosen by
the Committee for the Defence of Native Populations. Both will serve for
two years and will have the right to meals and a monthly payment, to be
decided by the Governor General.

Provision was also made for a Private High Court for Native Populations,
with its headquarters in the colonial capital, to hear appeals against the decisions
of the private indigenous courts. It consisted of the Governor General, who
presided over it, a Chief Judge of Appeals, a representative elected annually
by the Government Council from amongst individuals who had worked in
local administration, and the Director of Native Affairs (Director dos Servigos ¢
Negdcios Indigenas).
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8 Still within the terms of this statute, the ‘assimilados’ were ex-indigenous people

who had acquired Portuguese citizenship after proving that they satisfied the
following conditions: a) they were over 18; b) they spoke Portuguese correctly;
c) they exercised a profession, skill or office which provided them with enough
income to support themselves and any members of their family who were in
their care, or possessed enough private means to do the same; d) they were of
good character and had acquired the education and habits deemed necessary
for the full implementation of the public and private law pertaining to
Portuguese citizens; e) they had completed their military service and were not
registered as a deserter (Article 56).

The so-called ‘Adriano Moreira Reforms’, (Coissord, 1966: 6) a
legislative package approved on 6 September 1961 — after the first
armed action against colonial occupation which took place in northern
Angola — which included the abolition of the indigenous regime (Act
n° 43.893), a review of the occupying regime and the concession of
land (Act n® 43.894), the creation of Juntas de Povoamento (Settlement
Boards - Act n°® 43.895), the restructuring of the Regedorias (chiefdom
councils - Act n° 43.896), the recognition of local customs and usage
(Act n° 43.897), the reorganization of the Julgados Municipais ¢ de
Paz (Small Claims Courts and Municipal Courts - Act n° 43.898) and
the Registry services (Act n°® 43.899).

10 Currently including both Maputo Province and Maputo city.
11 Minister of Justice in the Transitional Government and in the first

post-Independence Government (1975-78).

12 The Lusaka Agreement, signed by the Portuguese Government and

FRELIMO on September 7th 1974, constituted the legal instrument
and institutional platform which established the cease-fire and led
Mozambique to independence the following year.

13 Already by 1973, 22,000 Portuguese had fled the colony (Verschuur,

1986, cited by Magode, 1998: 112). This number increased to around
100,000 between September 1974 and June 1975 (Gentili, 1999: 363)
and continued to rise in the first years after independence. The majority
of these people had occupied key posts in public administration and
had controlled strategic sectors of the economy, such as the
construction industry, the banking system, the small and medium-
sized manufacturing industries, the fishing industry, the rural trade
network and the large and medium-sized agricultural companies.

14 Areas in the interior of the territory, mainly in the regions of Cabo Delgado,

Niassa and Tete, which, as a result of the struggle being advanced, had been
removed from the control of the Portuguese colonial administration. Here
alternative forms of political, economic and social organization had been
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rehearsed which, after independence, were an inspiration for the Government’s
development strategies and programs.

15 In a message transmitted via Dar-es-Salaam (Tanzania) on the occasion of
the swearing in of the Transitional Government, Samora Machel, the president
of FRELIMO, indicated the following guidelines for the system of the
administration of justice:

The judicial machinery should be reorganized so that justice is accessible
and understandable to the ordinary citizens of our land. The bourgeois
system involved the administration of justice in unnecessary complexity, a
legal system that was impenetrable to the masses, a deliberately confusing
and obscure language and at such a slow pace and such costs that it created
a bartier between the people and justice. In short, the legal system that
exists in our country serves the rich and is accessible only to them. The
path we intend to follow is one of simplifying and accelerating the process
of applying justice within the framework of new laws and regulations
which the Transitional Government must now study, bearing in mind the
existing situation and the gradual transformation which must be undertaken

(Machel, 1983: 18).

16 See the Dispatch of the Prime Minister of the Transitional Government
of 25 January 1975, published in the Boletim Oficial n°® 13, 1st. series
of 30 January of the same year.

17 The University of Lourenco Marques was later on renamed Eduardo
Mondlane, after the first president of Frelimo.

18 See the reference in note 1.

19 By then Mozambique had a single party political system, led by Frelimo
(the nationalist movement transformed itself into a political party,
after independence).

20 See Article 25 of Act n° 1/75 of 27 June.

21 Servico Nacional de Consulta e Assistlncia Juridica (SNCAJ).

22 The SNCAJ would never effectively exist, due to a lack of regulation
and lack of means. Later the National Institute for Legal Assistance
(Instituto Nacional de Assistlncia Juridica - INAJ) would be created
to replace it. Its evolution into the current Institute of Legal Assistance
and Representation (Instituto de Patrocinio ¢ Assistlncia Juridica -
IPAJ) is analyzed in more detail in chapter 9.

23 Servico Nacional de Seguranca Popular — SNASP.

24 The Popular Forces for the Liberation of Mozambique, the national army
(Forcas Populares de Libertacao de Mocambique).

25 See, in particular, the section entitled ““A edificagio da Justica Popular” (““The
Building of Popular Justice”), in Point 5 of the Report of the Central
Committee to the Third Congress (Frelimo, 1977).
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26 See Article 37 of the 1975 Constitution.

27 In accordance with the regulations established in Article 21 onwards
in Law n° 1/77 of 1 September, deputies in the Locality and City
Assemblies were directly elected by open ballot at meetings of eligible
voters in residential areas and workplaces. In their first sessions, these
Assemblies elected delegates to the District Electoral Conference from
among their members and from among members of the Party structure,
the FPLM, other defense and security organizations, the mass
democratic organizations, the state institutions and the units of
production. Following the same procedure, the District Assemblies
elected their representatives to the Provincial Electoral Conference
and, finally, the Provincial Assemblies elected — this time in a secret
ballot — a total of 230 deputies to the Popular Assembly.

28 See note 34 in chapter 1.

29 Law n® 12/78 of 2 December.

30 On the role of the apartheid regime in destabilizing countries in the
region, particularly Mozambique, sece the Final Report of the
Commission for Truth and Reconciliation, South Africa, Volume 2,
Chapter 2, which can be consulted at http://www.polity.org.za/
govdocs/comissions/1998/trc/2chap2.htm (assessed in September
2002). On the subject, see also Hanlon, 1991; Minter, 1998.

31 By 1985 11 provincial popular courts had been created and had begun
functioning, including that of the City of Maputo, in addition to 60
district popular courts and around 700 local popular courts,
incorporating approximately 4,000 judges altogether (Justica Popular, Bulletin
10: 10).

32 For example, the National Vaccination Campaign, which ran from
June 1976 to February 1979, enabled over ten and a half million
Mozambicans to be vaccinated against smallpox, measles, tetanus
and tuberculosis, thus covering a percentage of people never previously
achieved anywhere else in the wotld (see the preamble to Ministerial
Diploma n° 88/79 of 4 August, published in the Boletim da Repiblica,
1st Series, n° 90, 1979).

33 Organizacio da  Mulher Mogambicana, (Mozambican Women’s
Organization).

34 Organizacao da Juventnde Mocambicana, (Mozambican Youth Organization).

35 Organizacao dos Trabalhadores Mocambicanos, (Mozambican Workers Otganization,
the main trade union).

36 See Article 38, n° 2, of Law n® 12/78.

37 See Article 3 of Decree-Law n° 4/75, of 16 August.
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38 ‘Operagdo Producao’ (Operation Production) was carried out following the
decisions of the IV Frelimo Congtess (Maputo, 26 to 30 April 1983), which
adopted the slogan Defend the Country, Defeat Underdevelopment, Build Socialism. 1t
involved political actions of a repressive nature, which aimed to forcibly remove
to the most under-populated rural zones (in particular the northern province
of Niassa) all those in the large cities who, “lived as delinquents, idlers, parasites,
outcasts, vagrants and prostitutes”, in order to transform them, through
productive work and involvement in the local community, into “useful
elements of society, honest workers, citizens who fulfill their civic
duties and responsible people, worthy of being accepted into society”
(see the preamble to Law n°® 7/83, of 25 December). The ‘Political
and Otganizational Offensive’, for its part, aimed to provide a “historic
contribution to the Mozambican Revolution through the enrichment
of Marxism-Leninism”, and was a method of work based on “ the
spitit of rigorous demands, maximum effort, efficiency, productivity,
honesty and dedication”, through which the central organs of the
Party and the state would make an ongoing assessment of the ‘process
of building the new society and the new Mozambican man” (sce
Resolution n° 9/80, of the Popular Assembly, published in the Boltim
da Repriblica n° 33, 1st Series, of 20 August 1980). In spite of their
upright intentions, both processes in fact ended up by creating
countless numbers of innocent victims, as was later recognized.

39 The Revolutionary Military Court consisted of five judges appointed
by the Ministry of National Defense. The choice always fell on career
soldiers, who had no legal training. Although the law established the
principle of public hearings (Article 14), in this Court the hearings
took place behind closed doors and there could be no appeal against
their decisions (Article 3).

40 APIE — Administracao do Parque Imobiligrio do Estado, that is, the
State Real Estate Management in charge of the nationalized real estate.

41 Which gave dispensation for the following:

Analogy or the deduction of parity or majority reason is not admissible in
qualifying any fact as a crime, without it also being necessary to verify the
elements which essentially constitute the criminal fact as expressly defined
in penal law.

42 A political campaign against speculation in the transport of people and goods.
43 Which included the following: intensified armed conflict between the
government forces and Renamo; a long and persistent drought which
exhausted the region, had irremediable effects on the whole of
agricultural production, especially the family sector, and created a chronic
dependence on the exterior for food; the failure of the rural development
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policies adopted,; the intensification of the international economic crisis, whose
repercussions were felt throughout the continent in a particulatly dramatic
way, to the extent that some consider the eighties a /s decade for Africa’ (M’baya,
1995: 62; Abrahamsson & Nilsson, 1996: i).

44 There is a vast amount of literature on the causes of the collapse of the
socialist option in Mozambique. From amongst those authors who emphasize
external factors (South African destabilization and a difficult set of international
circumstances) mention should be made of Joseph Hanlon (1991), John Saul
(1990), Bridget O’Laughlin (1992), Abrahamsson & Nilsson (1995). Authors
such as Clarence-Smith (1989), Peter Fry (1990), Jean Copans (1990b), Michel
Cahen (1990), and others prefer to emphasize internal factors (the denial of
ethnic differences, the technocratic model of development, etc.).

45 Abrahamsson & Nilsson (1995: 104) note that in August of 1982, at a session
of the Frelimo Central Committee, the decision was made to adopt a new
foreign policy based on the principle of ‘making more friends and fewer
enemies’. This change occurred after the refusal of the former Soviet Union
to provide greater economic and military aid to Mozambique and evident
signs of a serious swing in Moscow’s own foreign policy.

46 See Act n° 6/84, of 19th. September.

47 The Organization of African Unity was an international organization
founded to promote unity, solidarity and international cooperation
amongst the newly independent African states. It was transformed, in
2002, into the African Union (AU), aimed at promoting cooperation
amongst the independent African countries.

48 Until then both the Higher Court of Appeals, created by Law n°® 11/79
of 12 December — which replaced the former Appeals Tribunal — and
the General Attorney’s Office, whose structure had remained unaltered
since the colonial period, had been functioning provisionally. Both
organs had been charged with the exercise of some of the powers
attributed by the Law on the Organization of the Judiciary to the
Supreme Popular Court and the General Attorney’s Office and,
simultaneously, with creating the conditions to ensure these could begin to
function.

49 The other judges in the Supreme Tribunal were shortly afterwards
nominated in a dispatch from the Ministry of Justice, in accordance
with the provisions in Article 14, n°® 1, of Law n° 12/78.

50 See the “Motion for a Salutation to the Central Committee of the Frelimo
Party, the Central Commission and the people of Mozambique”, of 2
November 1990, published in the Boktins da Repiiblica, 1st Seties, n® 44, of 5
November 1990.

51 Much less severe than the previous law, it acknowledged the contents of Article
70 of the 1990 Constitution (1. All citizens have the right to life. They have
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the right to physical integrity and cannot be subjected to torture or cruel and
inhumane treatment. 2. The death penalty does not exist in the Republic of
Mozambique”) and subjects this special type of infraction to ordinary
jurisdiction.

52 The Judicial Council is defined as “an organ directed by the Chief Justice of
the Supreme Court, the function of which is to analyze and rule on fundamental
issues relating to the judicial apparatus” (Article 60). It consists of the Chief
Justice and Deputy Chief Justice of the Supreme Court, Justices, the Chief
Judges of the Provincial Courts and the Sectretary General of the Supreme
Court (Article 67).

53 Nominating and discharging judicial magistrates and those of the
General Attorney’s Office at all levels and exercising disciplinary action
over them; determining the specialization of the courts and their
respective sections and their commencement of operations; defining
the selection criteria for candidates, rules for procedures and time
limits for the election of non-professional judges; establishing the
budgets for the different institutions, etc.

54 After the judicial courts and public prosecution became autonomous,
the Ministry of Justice was left with part of the prison services, the
Registry and Notary Public services, the IPA] and the community courts.
Later on, two more institutions were created which came under the
supervision of the Ministry of Justice: a Law Reform Commission,
recently transformed into a Technical Unit for Law Reform (UTREL)
and the Centre for Legal and Judicial Training (CFJJ). This subject will
be analysed in several other chapters in section 3 of this book.

55 We shall return to these issues in part 3 of the book.

56 Some of the provisions in the Tax Benefits Code were subsequently
altered under Act n° 45/96 of 22 October.

57 The Organic Statute was approved by Act n° 54/95 of 13 December.

58 CPI — Centro de Promocao de Investimento, in Portuguese.

59 The municipalization process is part of broader political and administrative
reforms that are being carried out in Mozambique (more on this subject below).

60 This subject is analyzed in more detail in chapter 9.

61 In the legislative clections of 1999, Frelimo obtained 48.5% of the
votes, Renamo 38.8% and the remaining 10 parties and coalitions
together managed no more than 12.7%. In 2004, Frelimo obtained 62% of
the votes, while Renamo dropped to 29.7%.

62 Renamo and almost all of the other opposition parties refused to take part in
the 1998 local government elections because they disagreed with the legislative
package approved by the Frelimo parliamentary majority and the way in which
the process of decentralization was being carried out by the government. The
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number of abstentions reached the unexpected figure of 85.42%. In most of
the 33 municipalities involved in the dispute, only the party in power stood
for election. Even so, in the two largest cities in the country, Maputo and
Beira, the citizens associations ‘Juntos pela Cidade’ (‘United for the City’) and the
‘Grupo de Reflexcao e Mudanea’ (‘Group for Reflection and Change’) achieved significant
results, obtaining 25.6% and 39.9% of the votes respectively and electing 15
and 17 members to the corresponding Municipal Assemblies (AIM, 1998). In
2003 the second local elections took place; for the first time Renamo
(sometimes in coalition with other parties) won 5 municipalities.

63 The difference between ‘deconcentration’ and ‘devolution of power’ lies in
the fact that the former, in contrast to the latter, does not imply a definitive
transfer of the authority of the central administration (the power of decision-
making and execution) to the elected local organs.

64 The Unido Democritica (Democratic Union) — a coalition which existed
during the first legislature.

65 See Article 188, n° 1, of the 1990 Constitution.

66 General State Budget.

67 CIRESP — Comissao Interministerial de Reforma do Sector Piiblico, in
Portuguese.

68 See Act n° 6/2000 of 4 April.

69 United Nations Development Program.

70 See also the 7999 UN Resident Coordinator Annunal Report, at http://
www.unsystemmoz.org, as well as the data from the last census.

71 On this subject, see chapter 10.

72 Law n® 10/2004 of 25 August.

73 See Act n° 34/97 of 21 October.

74 See Notas sobre a Formagao Juridica e Judicidria em Mogambigne (CE]], 2000). See
also chapter 6 in this book, which contains more detailed information on the
activities carried out by the CFJ]J.

75 See Atrticle 4 of the 1975 Constitution.

76 Which declared the following: “The land and the natural resources
situated on and beneath the earth, in territorial waters and on the
continental platform of Mozambique are the property of the state.
The state decides the terms of its use and benefits”.

77 Which states: “1. All ownership of land shall be vested in the State 2. Land
cannot be sold or otherwise disposed of, nor may it be mortgaged or subject
to attachment. 3. As a universal means for the creation of wealth and of
social well-being, the use and enjoyment of land shall be the right of all the
Mozambican people”. Article 109 of the 2004 Constitution reads similatly,
although it differs in point n° 2, which declares that “land may not be sold
[...]” thus opening the possibility for private ownership of land.
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78 With the new 2004 Constitutional reform, which introduced —among other
changes — the notion of legal pluralism in the country, the need for a reform
of the judicial system became more than obvious. The reform of the court
system was initiated in 2003.

79 The Commercial Code dates from 1888, the Penal Code from 1886,
the Penal Procedure Code from 1929 (although it only came into
force in Mozambique in 1931), the Civil Code from 1966 and the Civil
Procedure Code from 1961.
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Toward Interlegality?
Traditional Healers and the Law

Maria Paula G. Meneses

Introduction

Mozambique is a latge country, with a population of approximately 19 million, almost
all native Africans, belonging to several ethnic or linguistic groups. Until the onset of
Portuguese colonization, toward the end of the nineteenth century, the various peoples
that made up Mozambique did not live under a single political authority. They existed
as independent entities, with vatious forms of political and social organization: some
were kingdoms with centralized governments; others existed mainly as headless units,
the largest political units being the tribes or chieftaincies.'

The transition to the twentieth century became synonymous with the implanta-
tion of colonial rule, introducing a critical period of radical changes that brought
about the Mozambican political reality. The different economic and political strate-
gies applied by the colonial state in Mozambique resulted in important changes to
the organization of power (where and for whom this power operated). The forms
of colonial domination and resistance in different spaces and locations are a reaction
to the systems of exploitation that depended on slave and free labor — a situation
that explains the colonial regime that existed in Mozambique, as well as the different
stages that succeeded it (O’Taughlin, 2000: 11). The Indjgenato regime®was the politi-
cal system that subordinated Mozambicans to leaders of communities described as
tribes. The construction of traditional or common law therefore arose as an integral
part of this process of subordination and domination out of which the colonial
state emerged (Young, 1994; Gentili, 1999). Political control was highly concentrated
under the colonial state, while administrative control was much more selective and
decentralized. Thus, in rural settings, the colonial state agreed that the administra-
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tion would be cartied out by local, traditional authorities, applying a private, custom-
ary law for the resolution of problems in local societies, whereas in urban areas civil-
ians (mostly Portuguese colonials) operated under the rule of law.

In ideological terms, the colonial system was a dualistic system which attempted
to oppose the different forms of governance, legal systems, land possession, and
labor regulation (Mamdani, 1996a; Newitt, 1995). The colonial state guaranteed the
existence of an official, modern legal system for citizens (i.e., for the colonials and
assimilados). The state would issue birth certificates and identity cards to citizens. Citizens
could use these documents to register goods (e.g., land) under their names, and could
appeal to state courts to resolve legal conflicts. Civil identity was, therefore, the identity
of the civilized citizen; the only one who retained political and civil rights. On the
other hand, indigenous rights were defended by traditional authorities through
traditional law. Because indigenous identity was drawn along regional ancestral lines,
it was mainly defined according to ethnic critetia.

By attributing a political identity to Africans through local (indigenous) authorities,
Portuguese colonialism sowed the seeds of the ethnic, racial and identity-based, wide-
spread opposition that characterized Mozambique in the post-independence period.

As Santos claims in chapter 1, after independence, from 1975 on, diverse eurocentric
political-legal cultures were added to the extant mix of legal orders. These ‘new’
cultures added new elements to the resources available locally. These previous resources
were remnant structures from eatlier periods in the life of the state, some of which,
although legally suspended for a while, had continued to survive sociologically (such
being the case of the so-called traditional authorities). As a result, the contemporary
landscape of Mozambique can be described as a mosaic of legal hybridization, in
which there is a mixture of elements of different legal orders (official/state law,
common law, various religious laws, etc.). At the same time, in the field of conflict
tesolution, innovative legal entities ate created out of such mixtures.” This legal
phenomenon has been described as interlegality (Santos, 1995).4

In this chapter I seek to explore some of the conflicts in the realm of justice
administration in Mozambique. My reason for adopting the global-national-local
perspectives derives from the need to interrogate the reasons for the mismatch between
traditional and modern law, between the official and unofficial settings of conflict
resolution.

The ‘traditional’ sphere — the institutions which take on the protection of the
welfare of the local communities — are simultaneously political, curative, juridical and
religious; they cover an extensive field of competencies and functions which place
the efficacy of problem-solving within a more enveloping context, bringing into play
institutions of authority, normative and symbolic structutes, and relations of force,
knowledge and power. Nonetheless, until 2004 — when the new Constitution recognized
the plurality of legal orders in Mozambique (Article 4), only the judicial instances
recognized as official have been the object of support by the state; the other legal
structures not recognized as official are tolerated but, most frequently, ignored.
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Problems related to witchcraft continue to be one of the most visible areas of activity
of the traditional institutions, where culture and power are continuously contested
and recreated.” In the modern view, the qualifier ‘traditional’ — when applied to conflict
resolution or social integration — refers to practices and knowledge that are perceived
as opposing and/or complementing the official conflict resolution system. Using
witchcraft practices as a window onto the broad subject of ‘other authorities’, I try to
show some possible ways of approaching the question of law and justice in
Mozambique as a problem-solving tool.

Having set the analytical framework, it should be said that the analysis studied in
this text is mostly based on the practices and discourses found in Maputo city and its
environs, as well as in distinct areas of the Maputo province, in southern Mozambique,
where the research has been carried out. Also, I gathered information from libraries
and from several research organizations. The major sources of information, however,
are interviews and participant observation, since little research has been produced in
the country on this subject.

1. The Colonial and the Postcolonial State

In 1975, with Independence,’ the country adopted a Westernized constitution, with a
patliamentary system of government. It also provided for an independent judiciary
with the power to review acts of both the legislature and the executive. However,
since the Frelimo’ government’s goal was to achieve the level of development to be
found in the West, recognition of the ethno-cultural differences was seen as a wrong
political move, as a path that would advance internal regional fractions; at the same
time, many of the local African traditions were regarded as backward and at odds
with the road towards development. During the first decade after independence, it
became practically impossible to speak of social differences other than the obvious
differences between colonialists and the oppressed, between rich and poor. Reference
to other forms of difference — be they cultural or even ethnic — would be condemned
as pandering to regional divisions in the country. Literate people became an almost
inevitable part of Frelimo’s effort to extend the modern state® into rural surroundings.
Their power came from a form of knowledge that denigrated the ‘traditionalism’ of
the tribal chiefs and the ‘obscurantism’ of their rural culture (Machel, 1981: 38; Roesch,
1992: 472; Geffray, 1990: 34-44, 78-80). Frelimo had won the struggle against
colonialism and, on its ruins, was to transform the mentality of native society. Literacy
would bring about a transformation from metaphysical reasoning, typical of a
traditional society, to scientific and materialist reasoning. Characteristic of the dominant
ideology of that time was the fact that scholars ignored some of the main questions
that people were posing in legal terms, such as the theme of witchcraft. Instead,
witchcraft was described as an impediment to national unity and to the project of
liberation: pernicious evidence of the ‘traditional’, obscure past (Castanheira, 1979:

12).
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The Creation of the Customary

The ‘invention of tradition’, the ‘making of customary law’ has become a symbol of
‘the traditional” in Affrica, a product of the colonial past. In other contexts, tradition
has become a symbol of a pre-colonial past.

Despite the fact that the Indigenato Code was only adopted in the late 1920s, it was
preceded by a complete series of codes and sanction regimes, which demarcated the
distinction between ‘the civilized’ and ‘the natives’. The essence of the colonial system,
thus, was based on the existence of a ‘traditional’” ruling system, upon which the
colonial administrative and judicial system exerted its action. In colonial Mozambique,
local, traditional chiefs wete closely linked to the colonial system. Although some of
the local chiefs (régulos) were of ‘noble’ lineages,” several other people appointed by
the colonial authorities often lacked traditional legitimacy.'” At the same time, the
positions to which they were appointed were either created by the colonial
administration or had been so corrupted by its demands to collect the hut tax, raise
the labor force and regulate the forced production of agricultural products that they
no longer legitimately represented autochthonous patterns of authority, but rather
the co-optation of complex ruling mechanisms.

In its essence, the Indigenato regime symbolized the ‘making of customary law’
from above, with the support of the colonial administration. Modern law — brought
about by the colonial state — regulated relations among the non-indigenous as well as
relations between non-indigenous and indigenous. It should therefore be evident
that political inequality emerged side-by-side with civil inequality, as both wete based
on the instituted legal pluralism: the colonial/state law and customary rights. The
analysis of this process has shown how a web of actors (including colonial authorities,
missionaries and African notables/elders) cobbled together local customs, giving it
the form of colonial law. While indigenous law was more like a legal claim than a legal
code, contrary to the dominant pattern seen elsewhere in colonial Africa, in
Mozambique the attempts to codify the customary (Gongalves Cota, 1944, 1940)
were never given the force of law.

A careful study of the customary clearly shows a call for the preservation of the
social fabric, through the social construction of tradition, law and ethnicity, throughout
the impositions of the colonial system. For Mamdani, this system of ‘indirect rule’ —
a characteristic of the British colonial administration in Africa — established a
“decentralized despotism” as the British learned to marshal authoritarian possibilities
in the native culture (1996a: 23). However, at the same time, in a game of mirrors, one
has to pay attention to the role played by local actors, as people continually reinterpreted
and reconstructed tradition in the context of broader socio-economic changes. As
Spear notes, “far from being created by alien rulers, tradition was reinterpreted,
reformed and reconstructed by subjects and rulers alike” (2003: 4). Thus, ‘tradition’
emerged as a multi-dimensional landscape, an interactive historical process that was
the antithesis of the ‘static’ colonial state.
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Despite being ‘punished’ by the colonial state, the chieftaincy and related institutions
— specifically in the Mozambican colonial context — were an important factor in terms
of cohesion and cultural identity, which legitimized authority and regulated relations
among the population by administering any occurrences of local conflict. Far from
conveying an unchanging past, tradition undergoes continual renewal as new concepts
are brought in or old concepts readjusted according to changing realities. Tradition is
then composed of fixed principles and fluid processes of adaptation that regulate
societies. In colonial times, the 7égulos represented the consolidation of judicial,
legislative and administrative authority at the center of the state. In order to keep
their position, these traditional chiefs depended on the support of colonial power.
But simultaneously, colonial authorities depended on traditional authorities to make
their rule effective and legitimate.

Under the Portuguese, the 7égilos' were the repositoties, administrators and judges
of ‘customary law’, the rules that governed colonial social, political and economic
relations. In short, from a political tool for re-negotiating the social status and access
to resources, the customary was transformed into a set of enforceable rules that
froze its status and restricted access to it.

In a situation where ‘traditional’ problems were, by law, to be resolved under the
‘customary’ rules (but where no codification of these rules was ever officially accepted),
both the Portuguese administrators and the #guos retained the possibility of adjusting
the ‘traditional’ to respond to different situations. As a result, “Africans [chiefs]
determined the content of the law in the course of individual decisions in which they
provided a more nuanced interpretation of the law than colonial constructions allowed”
(Spear, 2003: 16).

In sum, the administrative and judicial power of the colonial state was quite limited,
and it became subject to local discourses of power that state neither fully understood
nor controlled, as was the case of witchcraft.

The history of colonization and modernization (both in its European and African
guises) has been a history of suppression of the demands for justice in the face of
witchcraft. In Africa, colonial authorities dismissed customs found to be ‘tepugnant’
to civilized standards. However, as will be further discussed, from the perspective of
Mozambicans, the modern, ‘enlightened’ and rational legislation came sometimes as
a perversion of justice. In pre-colonial and even in colonial times witches were
frequently expelled from the community, or killed, or forced to pay compensation for
the damage caused. Under the colonial state, in neighboring British colonies, witchcraft
practices became outlawed, accused of reflecting ‘a retrograde past’ (Melland, 1935;
Roberts, 1935)."* The nineteenth and early twentieth centuries witnessed the enactment
of ‘suppression of witchcraft’ legislation, designed less to suppress the practice of
evil, as understood by locals (which the colonial authorities took for superstition),
than to suppress anti-witch activities (which the colonials deemed barbarism); as a
result, sanctions against witches were declared offensive and threatened with long
prison sentences (Krige, 1936: 252; Chanock, 1998). In a colonial context, witchcraft
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victims got the impression that they were rendered powetless in the face of the pursuits
of witches. From their point of view it was completely incomprehensible why the
colonial administration was patticularly eager to protect the most dangerous villains.
In a colonial context, as we will discuss further on, the state, while not protecting
people from witchcraft spells, emerged as the protector of witches, thus making itself
illegitimate in the eyes of the native populations. In what was a slightly distinct
approach, probably due to its weakness, the colonial administrators in Mozambique,
in order to avoid being portrayed as sponsors of witchcraft, never formally accepted
the inexistence of witchcraft practices, and allowed ‘traditional’ coutts to conduct
trials against avowed witches (Meneses, 2000). Traditional authorities were even allowed
to deal with charges of witchcraft, as long as they did not involve accusations of
murder (Meneses, 2000; Honwana, 2002).

What gives tradition, custom and ethnicity their coherence and power is the fact
that they lay deep in people’s popular consciousness, informing them of who they are
and how they should act. Yet, as discourses, traditions, customs and ethnicities are
continually reinterpreted and reconstructed as ‘regulated improvisations’ subject to
their continued intelligibility and legitimacy. Thus the postcolonial state, in order to
be recognized as a legitimate authority, knew the new ‘judicial structure’ had to be
anchored, at least to some extent, in the everyday life of both rulers and subjects
alike. In order to be accepted as legitimate, a new ‘legal framework’ must bear a
semblance to the legal corpus upon which it has been built. This is the challenge that,
since 1975, has been posed to the state. Inevitably, when addressing the question of
analyzing the socio-legal cultures present in the country, the question of witchcraft
emerges as probably one of the major /oci of conflict between the traditional and the
modern.

The Traditional Side of Modernity

Over the last two centuries, the dominant discourse in Mozambique has made constant
appeals to ‘native’ peoples based on the colonial drive to modernize by acquiring the
‘right’ values and knowledges (Meneses, 2003). Progress towards modernity has been
defined as good and desirable, understood in a linear, historical progressive fashion:
the indigenous must evolve into modern, civilized citizens. As for the former colonies,
they were required to evolve from the time of ‘tradition’, in which they wete still
living, to an era of civilization, progress and modernity, where the ‘most advanced’
countries in the wotld stood (Santos, 2002a: 243-245).

In the political-legal sphere, the dominant discourse, seen as a means of contributing
to development, mirrors the kind of peripheral postcolonial states aspiring to
modernization. Both the ‘native’ and the ‘civilized’ are given fixed ideological meanings,
resulting in the impossibility, in terms of socio-legal theory, of connecting different
legal systems from the perspective of znterlegality. This became particulatly nototious
during the last stage of the colonial presence in Mozambique. The result of the
attempt to apply indirect rule to a colonial process whete the colonizing power was —
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in terms of social, economic and political intervention — quite fragile, produced a
hybrid system of traditional authorities. On the one hand, these chiefdoms — whether
‘original” or adapted — represented a guarantee of continuity for the functioning of
the communities; on the other hand, they constituted the bases of colonial
administration within the local setting. In this sense, the customary represented a
safety cushion between the communities and the agents of the colonial administration,
who were entrusted with resolving various administrative, economic and legal problems,
and allowed for a more or less harmonious relationship between the two. Despite
being modified under pressure from the colonial entity, in a certain sense the actions
of the traditional authorities continued to be seen as local in origin and as the result
of a profound familiarity with the feelings, existing norms and language of the
communities. These were the factors that permitted and legitimated their actions.

But the ideological campaign of Frelimo during the petiod of nationalist struggle
for independence, as well as throughout the postcolonial setting, was aimed at
reinforcing the dualist nature of the system: the citizens as oppressors and the natives
as the true Mozambicans. Yet, the socio-political and legal fabric appears much more
complex at the height of independence in Mozambique. Despite the continued
importance of coercion and colonial administrative control, there was no binary
structure in the country as advocated by Frelimo. In the post-independence petiod,
this policy has prevented the recognition of the existence of a plurality of interactions
among distinct socio-legal fields, since the dominant discourse (and praxis) only allowed
this interaction to occur either as a confrontation of legal orders, or as competing,
rival legal systems. In both cases, one legal order would emerge as the dominant, the
remaining ones being classified as subaltern or petipheral. However, as Santos suggests
(2002¢, 2003), complementarity, cooptation, convergence, assimilation, suppression
and junctions, are just some of the many possibilities under which interlegal interactions
may take place. Hence, how much of the discussion regarding the modernization of
the legal structure indeed allowed for a successful empowerment of Mozambicans?
Aren’t they, instead, through the recourse to the fixity of the traditional vis-a-vis the
modern, promoting the impossibility of contacts between distinct systems of social
regulation?

The Mozambican postcolonial state emerged in a context where both chronological
and territorial differentiation wete achieved by a unitary compulsion that tended to
underplay differences, insisting upon the homogeneity of the future, and failing to
acknowledge the existing socio-legal heterogeneity. Thus, to be part of the ‘present’
required freezing everything that represented an obstacle in the historical path to
modernity, thus seen as part of the ‘old’ past, as traditional. The other cultures, viewed
as inferior under the colonial ordet, (re)emerged again now in a post-colonial setting,
as backward in the dominant legal discourse. The extremely complex cultural mosaic
of socio-legal cultures in Mozambique, with their own characteristics and structures,
kept being routinely described as a homogeneous entity, which resulted in the general
reference to a single traditional judicial structure (Carrilho, 1995; Nilsson, 1995; Lundin,
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1998). In terms of legal systems, this approach justified the dominant presence of an
official legal system, built upon the principles of Western rationality."®

The initial process of incorporating the newly independent postcolonial states
into ‘the family of nations’ resulted in a process of reinforcement of the differentiation
between the universal legal framework and the local, traditional legal frameworks.
Indeed, the continuity of the principles of Western rationality in the social ordering
of Mozambique resulted in a sequence of attempts (Santos, 2003) to integrate the
other, the traditional indigenous, under a dominant legal rationale, without
acknowledging the fact that the existing differentiation in terms of rights is the result
of specific historical and contemporary experiences. This sort of amnesia regarding
the other enables the Western-based legal narrative to remain ever-present, without
ever being questioned for the bias provoked against the plural arena of socio-legal
orders. As before, during the post-independence petiod the native peoples were viewed
as uncivilized, lacking sufficient legal sophistication for their normative systems to be
part and parcel of the new national legal order. The stimulating results of a research
project on the heterogencous nature of the Mozambican state pointed out that one
of its main characteristics was the fact that only a very narrow segment of the
population would appeal to the official, state-otiented judicial system to try to solve
their problems. The presence of a Westernized approach to the judicial culture is an
example of the bequeathed suppression of other knowledge and practices in the
construction of the legal landscape of the country. The international legal framework
became the normative episteme other cultures and countries had to accept in order to
be recognized as a state. Instead of building a new legal order based on the realities
present in the country, the contemporary Mozambican legal framework may be
described as one that establishes overall supremacy over other competing modes of
rationality, which are either silenced or appropriated according to the interests of the
dominant model. In contrast, we maintain that an autocratic approach to consolidating
national unity only results in the amplification of the cultural differences and identities,
as we have been observing, These observations require a deeper evaluation of the
very character of modernization, since the intransigence of the dominant legal model
towards the other socio-legal structures (resulting in their subordination or invisibility)
indicates the presence of an inflexible modern state, frozen in its past. As the study
led by Santos and Trindade (2003) clearly indicates, it has been possible to detect the
development of dynamic legal hybridizations in Mozambique — hybridizations that
accept the modern model of law, even creating the space for its action. Seen from this
angle, the vitality of traditional normative systems reflects the difficulties of a state
legal body, which appears unable to achieve its objectives. The hybridization of legal
orders reflects the diversity of knowledges present, which are by no means fixed in
space and time, as so often is imputed to traditional values.

Because other political, judicial and administrative entitites have been developing
and adjusting to contemporary situations, the result is an innumerable array of
metamorphoses in the socio-legal field. The fundamental question to be posed is
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how the dynamics of hybridization of these legal orders have developed, and which
forms they have acquired. Contemporary Mozambique is a mosaic of traditional (i.e.,
non-official) authorities whose role, functions and performances are quite difficult to
fit under a common canon.

Conlflicts of Power, Conflicts of Knowledge

Imbued with colonial standards, most of the studies conducted on the subject tend
to insist on the role of the régulos, thus forgetting the enormous array of entities
present, who are legitimized from below by the communities that recognize their
authority. Such personages as traditional healers (#nyanga'*) are also part of the concept
of traditional, local authorities, despite the fact that their political importance seems
to be less visible. Another aspect to bear in mind is the fact that the traditional
authorities and their means of dealing with social problems are not confined to the
strict ambit of law; on the contrary, they cover several other sectors of social life.

In this sense, they require a reshaping of the concept of ‘conflict’, which includes
the notion of misfortune, and which translates the cognitive, symbolic and institutional
order of society itself. The universe under study is a good example of the coexistence
of several institutions, which aim at welfare and social integration.

In a community for which the cosmological apparatus is perceived as representing
a closed environment, and where the concept of disease is perceived as a shared
‘problem’,”® the source of the problem has to be detected and expelled on time, for
the problem poses the risk of spreading to everyone. However, the search for the
source of the disease becomes broader, including the treatment of the social and the

physical ailments.'®

Indeed, society is seen as being threatened by a ‘disease’ whose
etiology has to be discovered and combated: traditional healers treat people at the
same time as they treat society itself, whether such treatment is to ensure the
reproduction and maintenance of the existing order (norms, representations) o its
perturbation (tensions, conflicts, collective misfortunes). The disease results in an
ailing body, but the source of trouble can be found in a spell or wrongdoing produced
by a witch. To cure someone means to eradicate the source of troubles, including the
identification and neutralization of a witch. This task can only be accomplished using
‘Jlocal’ medicines, local knowledge. In this process lies the heart of the internal resilience

of the traditional in Mozambique.

2. The Ambiguous Nature of Witches and Healers

In Mozambique, as is the case in many African countries, the threat of witchcraft is
very difficult to tackle, as one feels exposed to intangible forces, not knowing exactly
how they work and where they originate. This feeling of insecurity helps to explain
the desperate attempts to expose the culprits, forcing them to confess what nobody
could have observed directly. Witches are considered to be inhuman and not fit to
live; thus, they have to be removed from the community or destroyed. But official law
seems unfit to deal with this problem.
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A sociological analysis of this phenomena provides an understanding of the nature
of witchcraft as a regulatory element of dissonant social pressures (Meneses, 2000,
Santos, 2003: 85-86). In the context under analysis, witchcraft suggests the manipulation
by malicious individuals of powers inherentin persons, spititual entities, and substances
to cause harm to others (Asforth, 1998b). Those who have a lot of money or power
are petceived to have obtained or gained it because they have taken ‘powet’ from, and
thus have been helped, by someone else. Those who die, who suffer misfortunes, do
so because they are sick, have problems with success, or there is someone who dislikes
the fact that they are different or that they are trying to be different; it may also be
somebody trying to tear apatt the micro-network of social belonging in which he/
she has emerged.

This short introduction to the subject of witchcraft unambiguously indicates the
presence of two sides to the matter: beliefs and action. Accusations are made and
action is taken; thus, beliefs and action reinforce one another. In a sense, witchcraft is
a sort of occult wisdom (Geschiere, 1997), used to rule over a group or a community.
However, witchcraft can also be used by its practitioners to harm others ot to obtain
various types of benefits, as when they sell their services. It may be used with malicious
motives for acts of vengeance, forming a wide web that holds villagers and urban
dwellers together through discourses and images that continually explore the moral
dimensions of poverty and prosperity. Because witchcraft is just as likely to be a
matter of the wealthy attacking the poor as the poor harassing the well off, it is the
prerogative of neither.

Among the Changana and Rhonga people of southern Mozambique, for example,
perceived victims of witcheraft took, as they continue to do, the law into their own
hands to rid the community of the peddlers of this evil craft. Itis this latter component
that is crucial for a broader understanding of the nature of conflicts and the processes
of dispute resolution in Mozambique.

The Nature of the Accusations of Witchcraft
17
7

The Changana apply the term #9y2'" to all ‘supernatural’ attacks. The term is used to
refer to attacks or to the power to kill or injure people by means of spells, including
also the use of ‘medicines’, often generally referred to as murhi.

Both men and women, old and young, have been accused or have been the object
of gossip relating to witchcraft practices, although more generally one would find
older (and often widowed) women to be targets of anti-witchcraft action.

Accusations of witchcraft and witch attacks are not rare events. Almost every
person in southern Mozambique knows that witches have the power to make lightening
strike to injure or kill people; to damage property; to destroy crops, and to cause
calamities or accidents. As a victim of a witch affirmed in an interview, ““it is not a
question of believing or disbelieving. It’s difficult for outsiders to understand, but

our daily life relies heavily on the wotld of spitits, for good ot evil.”'®
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The people afflicted with acts of witchcraft are usually in more or less intimate
relationships with the perpetrators — relatives, neighbors, lovers, schoolmates and
workmates top the list of the usual suspects. Witchcraft may be motivated by jealousy,
or by unsolved conflicts between or among community members. People are
particulatly scared of the latter possibilities, since they may occur at random inside
the community.

One of the motives for witchcraft is usually said to be jealousy, in situations of
envy of emerging wealth. This is the reason why the ambiguity of witchcraft is often
referred to as an “occult economy” (Geschiere, 1997). People say that someone desiting
to become rich might go and ask for support from a ‘bad’ #yanga, who would collect
the support of all the ancestors, thus leaving the rest of the family unprotected by
them." Worse still, several medications can also be applied to protect and preserve
wealth, while sometimes requiring the sacrifice of a relative or of non-kin® People
seck in witchcraft an explanation for events and circumstances for which they would
otherwise have none. Thus witchcraft is believed to be at the root of many misfortunes,
thanks to the actions of one's neighbors or kin. In this the inhabitants of Maputo city
are no different from the inhabitants of urban and rural communities elsewhere in
Africa. The examples available suggest a number of explanations for accusations of
witchcraft in general, focusing on hardship and circumstances that cause tension,
conflict, suffering, anxiety and uncertainty. As a person struggles to get by in a world
where livelihoods depend almost entirely on earning an income, competition for jobs
and other income-earning opportunities becomes intense. Those who succeed are
prone to become the object of suspicion by those who do not. Suspicion may
degenerate into actual accusations or even in an appointment with the traditional
healer, so as to garner protection against a witch attack produced by a potentially
envious or jealous community member.

In addition to being a malevolent force, witchcraft is also, paradoxically, believed
to be a source of good fortune. There are reported cases in which political success is
seen as the outcome of the possession of or an alliance with the powers of ancestors.
In Cameroon, for example, as Geschiere and Nyamnjoh show (2000), rumors link
witchcraft to the rich and powerful; here, witchcraft emerges as a central piece in the
clectoral process, since several of the powerful are described as allegedly owing their
success to the use of varied occult sources and forces. In Maputo city, as we observed,
the situation is similar. Businessmen and politicians, who have become wealthy in the
urban centers, are easily suspected of having pursued their careers with the help of
obscure methods, including the use of traditional medicine. The state elite is deeply
rooted in these cultural practices, and resorts to this kind of protection whenever in
need of access to special promotions, wealth, etc. The elite need special powers to fight
off potential rivals, and vice versa: their impovetished relatives or neighbors, who have
stayed in the villages, are also accused of witchcraft. Since they have not amounted to
anything, one assumes that they watch the success of their affluent relatives with an evil
eye, and — driven by envy and resentment — try to destroy them.
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This explains the ambivalent relationship to witchcraft. Witchcraft is ambivalent
in the sense that it is hard to establish a decision/action as being totally good or
totally bad.

Research in urban and rural areas of Mozambique shows that social and economic
inequality is firmly entrenched, and that communities, deep down, are socially
heterogeneous. Wide gaps between the better-off and the worse-off cause social
tensions, as the former try to avoid excessive demands by worse-off neighbors and
kin, and as poorer members of the community increasingly perceive the better-off as
selfish. As the better-off suspect deprived neighbors and as deprived neighbors gossip
about and accuse the well-to-do of having prospered through witchceraft, the tensions
erupt into suspicion and accusations of witchcraft.

The constant demand for traditional medicine is more visible today because there
are many more individuals on whom fortune has not shone, and who are searching
for success — through promotion, wealth, and social opportunities. Current means of
coping with uncertainty involve seeking protection. As the Comaroffs have described
for neighboring South Africa (1999: 283), in Mozambique the violence and insecurity
that accompanied the rapid political and social transformations the country underwent
over the last 10-15 years — under historical conditions that yielded an ambiguous mix
of possibility and powerlessness, of desire and despairt, of mass joblessness and hunger
amidst the accumulation, by some, of great amounts of wealth associated with the
introduction of a new liberal economic strategy — greatly exacerbated the fear of
witcheraft, for people felt unprotected. Thus the appeal to traditional healers was an
anticipated response in the search for protective and supportive actions against
witcheraft and crime.

With time, the outcome of a clash of values leads to strains and tensions in social
relationships and eventually to suspicion and accusations of witchcraft.

Accusations of witchcraft are a form of social control. Witchcraft acts as a ‘leveling
force’ (Geschiere, 1999: 213) in that it undermines inequalities in wealth and power. It
happens when, given the fear of attack by jealous mates, people desist from
accumulating or displaying amounts of wealth that might elicit envy and jealousy
from potential witches. It acts as a pacemaker, a means of setting and limiting the
rhythm of social change. If this argument is to be accepted, then by arresting social
differentiation, witchcraft prevents the growth of social tensions that might arise
from it. Also, accusations are said to discourage socially unacceptable behavior, as
sometimes it is people who behave in unusual or eccentric ways that become the
target of accusations.”'

As Santos points out (2003: 86), although culturally witchcraft affirms itself as
being at the opposite pole of modernity, witchcraft is essentially an example of an
alternative modernity, in which social change takes place without setious ruptures in
the networks of social security and identity fixtures.

In sum, witchcraft and accusations of evil-doing may correspond to various
situations of social unease, such as divine retribution or punishment by ancestors for
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breaking taboos or committing sins, or even as a spell cast by another person who
caused harm under hypnosis, as we shall see further on. So the question that those
afflicted must address in relation to this sort of misfortune is less what has caused
this suffering than who is responsible for the suffering, To treat the malaise of witchcraft
is to struggle with the witch by mystical or social means, or both. That is, either the
malevolent powers are combated by occult ot spiritual means ot the individual deemed
responsible is identified, induced to retract the evil powers, and punished (or cleansed
and redeemed). Because the official means made available by the Mozambican state
are usually unwholesome in situations of accusations of witchcraft, people believing
themselves to be under attack at any one time may visit a traditional healer, secking to
establish the cause of their troubles, as well as who is behind them and how to take
counter-measures (Green, 1994: 30).

The Tinyanga and the Struggle against Social Illnesses

As we have just explained, witchcraft has a dual nature: on the one hand it seeks new
means — apparently beyond human control — to achieve goals that would otherwise
be impossible (such as the ‘betterment of life’ in situations of extreme social exclusion,
which is a current reality in Mozambique); on the other hand it functions as a way to
voice a desite for punishment of those who one envies and those who, for whatever
reason, stand out. Since witchcraft deals with the ‘occult’, it becomes quite difficult to
identify the ‘modern’ means, the sources and evidence to prove the presence of acts
of witchcraft. The detection of the traces of witchcraft activity is normally left to the
tynyanga. >

Under the scientific model of rationality, the processes of fact-finding, guilt
determination, the ritualized expressions of remorse and the demand for immediate,
though often symbolic, reparation strike Western sensibilities as weak, irrational and
unjust (Seidman, 1965; Horton, 1993; Nsereko, 1996).

The hegemony of modern science results in the local confinement of ‘other’
knowledges, which can be both the cause of its discrimination and the basis for its
resistance to the singularity of knowledge. The finding of a #nydngd appears both as a
form of security and an affirmation of what is specific to them, of ways of knowing
what belongs to them and which thus enables them to acquire room to maneuver, Ze.
spaces of empowerment. The process of negation of knowledge and strength of the
‘traditional field’ of knowledge equated the image of this action with that of witchcraft.
But these are in fact entirely different personages, as both patients and practitioners
of traditional medicine attest. “There is a difference between a healer and a witch
doctor. A healer cures and a witch doctor kills. A witch doctor knows potions that
kill. But healers cure.”?

In southern Mozambique, good health is a broad concept, requiring inner
equilibrium within one’s self, peace with one's ancestors, with one’s neighbors, and
with one’s own body; adequate food (which in the present context includes having a
job and therefore an income) and protection from evil — whether natural or ’sent’ by
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awitch. If this situation is altered, either by the individual’s failure to carty out necessaty
rituals or by greater forces at play, then the individual and/or the group become ill
and everything must be done to identify not only the symptoms of social disorder,
but moreover the origins of the evil and the contamination that results from it.

The nyanga’s power resides in his/her ability to identify existing social tensions,
contradictions, and areas of distrust, as well as the latent antisocial grudges that could
manifest themselves as an illness, or bad luck, or even bring death to the community.
To expose a witch, to locate the person and lead her/him to confess is seen as a
means of ‘emptying themselves’ of the burden of evil and restoring feelings of lightness
and emptiness which signify balance, health and good relations.

The nyangd plays a dual role — divinatory and curative — based on a broader concept
of illness, understood at two levels: as a social phenomenon, resulting in a deep
alteration of everyday life, and as a physical phenomenon — a manifestation of
something happening through pain in someone’s body. The divinatory function secks
to identify the sources of the illness, prescribing several means to solve it. The curative
function seeks to eliminate the physical symptoms. These two functions complement
one another, and both help to cure. Thus the traditional healer knows best how to
deal with these so-called ’traditional’ illnesses, Ze. disorders with a heavy emotional
component, because they deal with the body and the spirits which ‘invade’ the body
and cause diverse problems to patients.

The healing process, aided by the 7ydgd, is two-fold: it fosters a return to physical
equilibrium as well as a psychological and emotional balance by overcoming the
sanctions that befell the individual as a result of his/her disregard for the established
norms.

Howevert, if in the past people accused of practicing witchcraft were condemned
to death, expelled from the community, or ordetred to seek a doctor to help him/her
to ‘temove’ the evil, nowadays the problem is quite a bit more complex.

The finyanga hold the knowledge (and therefore the power) to diagnose people’s
problems and to identify their causes; they claim to be able to counter spells, find
witches that are allegedly responsible for their clients’ ills, and to find remedies to
their supplicants’ problems. In Maputo, consulting a traditional healer will result in a
séance of divination, followed by the application of the mmuavi or ordeal. The ordeal is
a form of divination that simultaneously exposes wrongdoers and punishes them.*

As we will explain below, nowadays, in cases in which the régulos or community
courts cannot find a culprit for the act of witchcraft, they send the parties involved to
seee a nyanga (Meneses, 2000; Gomes e? /., 2003; Meneses ¢ al., 2003). The selection
of the nyanga is normally carried out by Ametramo.*® The association decides which
nyanga will carry out the divination and the application of the ordeal, so as to ensure
the neutrality of the witch-finding process.

In the cases reported to us where the muavi was applied, suspects were made to
ingest a beverage. Once ingested, it is supposed to run through the body looking for
witcheraft: if it does not find any, it will be excreted or vomited, thus proving the
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innocence of the person falsely accused; in that case the accusers will compensate
him. If muavi locates witcheraft, it will stop, and the accused will ‘fall down’ and even
die. In the past the ones found ‘guilty’ used to be left to die; nowadays they are
removed from the community.

I was told both that ordeals were forbidden since colonial times and that they
could be authorized as part of the legal process nowadays (using dogs ot roosters to
symbolize people). The latter forms of ordeal were performed openly when we were
carrying out our fieldwork, in early 2000.

Ordeals can also be a last resort for those made to feel vulnerable, when someone
chooses to undergo them in order to show he/she is not guilty of witchcraft (Tonkin,
2000: 377, 381). Thus to investigate judicial ordeals involves analyzing different notions
of guilt, innocence and the scope of human judgment — all part of a sociology of
knowledge.

Witchceraft helps produce social balance within communities, a balance that is
always precarious and in need of reconstruction. Both in an individual’s life and in
the life of the community, a continuous movement is present, oscillating between the
moral ideal of community and the embarrassing reality of individual assertion. This
contradiction is controlled through witchcraft. Witchcraft holds the balance of power
relations: forces beyond one's power control the excessive success or power of a
community leader — be it a traditional leader or a 7yangd. As a mechanism for controlling
powert, witchcraft is especially sensitive to changing patterns of social conflict, adapting
rapidly to new situations.

When the state seems unable to resolve the conflicts and envy which arise from
profound exclusion and social instability, the legitimacy of other forms of administering
justice is greatly amplified. Traditional healers establish a very clear distinction between
the limits and application of the official legal system and their possibilities of action.
The process of locating the agent of evil by the #nyanga, followed by the process of
compelling the witches to confess their actions, should be analyzed as a way in which
these persons are cleansed of the burden of evil, thereby opening the door for the
restoration of equilibrium and good health of the community.

3. The Official Judicial System and the Problem of Witchcraft

In a recognized plurality of systems of conflict prevention and resolution, what does
it mean to deal with witchcraft as part of this plurality?

In Mozambique, it is tantamount to saying that part of the normative, official
system of justice rejects the possibility of the existence of witchcraft and, as a result,
denies the potential for its practice. As noted by one 7égulo, “when they send cases of
witcheraft to be resolved in the courts, they say that there is no basis [evidence].””’
Consequently, witchcraft is not punishable as a crime. The failure to condemn witchcraft
frequently leads to two paradoxical situations: on the one hand, the 7ydnga can become
a pernicioous actor because he produces invisible evidence that results in the social or
physical exclusion of the subject of the accusations; on the other hand, because the
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definitions of good and evil and the concept of evidence are evaluated quite differently
at the local level, the Mozambican state, by using the current penal code to continually
uphold the accusations against the healers while dismissing those against the
witchdoctors due to lack of evidence, risks turning away from being a defender of
the community and turning into a defender of the evildoers — the #nyanga.

After independence people expected the state to fight for them, to stand by them
and free them from the long period of colonial exploitation. Traditional doctors
expected greater openness “now that the country was finally ours,”” but that did not
happen. In Mozambique, postcolonial legislators, following an approach that was
also present in neighboring countries,” regarded witchcraft as a merely imaginary
offense and tried to impose this view on the majority of the population. Frelimo’s
ruling elite looked at these practices as a shameful phenomenon that had to be
overcome through modernization. Rather than punishing the witches, all those who
tried to defend themselves against witches were threatened with prison sentences: the
traditional doctors, who can ‘smell out’ culprits, as well as ordinary citizens, who
accused others of witchcraft, in addition to everyone who used violence against alleged
witches.”” However, whereas in the colonial period some of the activities of traditional
healers were tolerated, after independence and the prohibition of their trade, the
healers were persecuted (even those who wete able to deal with witchcraft issues and
cute people). The healers came to be seen as old-fashioned defenders of ‘obscure
ideas’ (Castanheira, 1979; Machel, 1981). In short, in the postcolonial period the
presence of a plurality of legal systems continues to be ignored by the formal court
system; people remain barred by official law from acting against the threat of witches
in an open, legal, official manner.

The Absence of ‘Facts’ and the Testimony of the Nyanga

As we have shown, the main available source for the analysis of witchcraft consists
of accusations and rumors, which results in numerous problems in the evaluation of
its efficacy. Thus, how can it be ascertained that it was exactly the accused person
who caused the fatal lightning? And how does a plaintiff hope to prove that a malicious
neighbor ‘sent” him a disease or a serious accident? Given these difficulties, under the
scope of official law it is basically impossible to prove witchcraft, since it cannot be
witnessed by the naked eye.

From the perspective of the modern state in an era of human rights and the rule
of law, there are unsurpassable problems involved in the judicial management of
witchcraft.”! Under official law it is impossible to prove witchcraft offenses, since
there is usually no physical or tangible evidence, facts that ‘prove’ what the witch
does. Therefore, witches cannot easily be brought to court for prosecution. Accusations
of witchcraft can be presented as sworn testimony in courts of law easily enough.
Witnesses can present evidence of motives that might plausibly be read as inclining a
person toward witchcraft. They may also give precise testimony as to the opportunities
that a person so inclined might have exploited in pursuit of their evil deeds. Such
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witnesses might be cross-examined and their veracity tested. But the evidentiary essence
of culpability, such as an eyewitness account of the criminal act in cases of suspected
witchcraft, is forever occluded from view. In cases of witchcraft, silence and discretion
are the norm.* The forces at work are unseen, so an eyewitness is nowhere to be
found, although when witchcraft is suspected herbs that might otherwise be
acknowledged as innocent medicine can take on a harmful aspect (Ashforth, 2001:
15).

For the judicial court, it seems to be less difficult to make a fair judgment when
judges do not have to deal with witches in a strict sense, but only with evidence of
witcheraft practices, that is, apparent evidence of the aggtression: e.g. fetishes buried
under someone’s door or hidden in a house. However, what those objects could
prove is still questionable. Is a bunch of herbs a love incantation, aimed at regaining
the affection of an unfaithful husband? Or is it intended to harm or kill him? (Schapera,
1975: 109) Ordinary judges would never be able to determine what power those
fetishes possess; in case of doubt, evidence is sought in different forms. Because the
official court cannot deal with these questions, if a case reaches the court, the judge
usually sends it to be debated before community courts or directly by the #nyanga.

As described above, traditional healers are called in since they do have the power
to ‘sniff out’ the actions of a witch’s craft; besides, their accounts of communication
with ancestral spirits are taken as genuine forms of knowledge. But this knowledge is
not open to direct corroboration in the manner typically required by modern
jurisprudence (Peck, 1991; Meneses, 2000). The central proof provided by divination
is directly accessible only by the #yanga. Divination, especially when performed in a
communal context where the ‘predictions’ of the diviner are legitimized by the response
of an audience, can undoubtedly serve as a powerful means for unifying a community
against a perception of internal threat. But such procedures are hardly consonant
with the rituals of official court practice, due process, or doctrines of human rights.
Within the witcheraft paradigm, it can be argued that requiring corroboration of
accusations by independent #nyanga can safeguard the veracity of divination as a form
of evidence in judicial proceedings, as is the case in the procedures applied by
Ametramo. By most accounts this was, and remains, the preferred practice in witch
trials. But even independently corroborated narratives of the unseen worlds can leave
questions of guilt unanswered. In order for justice to be perceived as being served in
cases of witchceraft, the guilty party must ultimately confess. Given the inherent secrecy
of the act, only the guilty can know what he/she has done.

Judicial Hybrids and Accusations of Witchcraft

According to Maciane Zimba,” in the first years after independence,” although #nyinga
were forbidden to carry out their medical activities, the popular courts would
periodically turn to the #nyanga to look for ways to resolve cases involving witchcraft.
In vast areas of the country, rather than being persecuted by the state, they continued
to perform their role as expert witnesses to help the judges solve the problem of how
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to establish evidence against witches. The solution found by the judiciary, still officially
not acknowledging witchcraft as a criminal offense, was, as before, to solve these
issues by using the customary rules.

During the eatly revolutionary years, and while searching for a symbiosis of the
‘progressive’ forms of the customary with more democratic principles of justice,
some of the traditional practices were translated into newer institutions of popular
justice — the people’s courts — which worked both in urban townships and rural settings
(Sachs and Honwana Welch, 1990). The post-colonial state knew that in order to be
recognized as a legitimate authority, the new judicial structure had to be anchored, at
least to some extent, in the everyday life of both rulers and subjects alike. People’s
courts meted out a sort of popular justice, allowing for accusations of witchcraft to
be brought to these courts. People’s courts —later transformed into community courts,
an embryonic form of hybrid justice between the official justice and common law —
can prosecute witches and seek support from traditional doctors to detect the culprit
(Gomes et al., 2003, and chapter 10 in this volume). Hence, ancient practices were
transformed into new forms of community justice, operating both in rural and urban
environments.

Traditional healers keep their role in administering justice: as intermediaries between
community courts ot traditional authorities and the local population, they take control
over the final decision. Indeed, because the detection of the ‘witch’ has to happen post
Jactum, the figure of the traditional healer, whose power and knowledge legitimize
his/her decision regarding the responsibility of the culprit, remained central. Therefore,
a large hybrid fringe of legal bodies, such as community courts and traditional
authorities - representing non-state bodies before which traditional healers are
recognized as key elements in ‘detecting’ traces of evil presence — continue to be the
entities that can act against and punish witches.

The analysis of several accusations of witchcraft, as well as of other conflict
situations, leads one to understand that the absence of formality in these types of
community justice has the advantage of fomenting community participation. Once
both parties to the dispute are heard, the issue is discussed in an open debate, thereby
permitting various views to be aired and allowing the community members to question
the parties on any aspect that may be considered relevant to the dispute. Any final
solution, however, depends ultimately on a consensus between the conflicting parties,
as the ultimate objective is to restore harmony within the community by reaching a
compromise. In general, the appropriate sentence is determined in accordance with a
majority vote of the ‘court’ and sentences are applied in the spirit of reconciliation
and re-education.

Locally, the sanctions applied by the 7égu/o on those accused of practicing witchcraft
— physical punishment (shaving their heads, chambocadas,® money fines and even
expulsion from the group) and fines — are seen as forms of sentencing (Meneses e/ al,
2003). Community courts normally apply fines (Gomes ¢# al., 2003).
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One of the great strengths of these institutions of community justice is that
justice is immediate, public, collective, face-to-face, and relatively transparent, and is
based on local knowledge which is flexible and always re-worked in the context of a
debated and contested reality.® That is why traditional notions of justice’” should be
viewed as one way of evaluating individuals through their own eyes, where the power
to discredit and defame function within traditional codes of honor and dignity. The
nyanga is therefore feared by what could be considered evil — he/she controls and
oversees irregular actions, assists the powetless, upholds morals and disciplines the
group. The nyanga powerless the individual in an interplay of interests based on
solidarity, seeking to keep pressure on emerging conflicts while acting as the knower’
— the possessor of a knowledge that is continually expanding and changing — to
assute the stability of the group.

Traditional healers, as part of the customary judicial process, are consulted because
they ‘talk’ the language of the local culture, they are speedy in their intervention,
informal, not intimidating (since the applied customary law consists of rules and
customs of that particular group or community), and accessible. Many of the people
interviewed stated that they would rather appear before these entities of conflict
resolution than before a magistrate. But the role they play in the contemporary state
system remains unclear.

In short, among the aspects which distinguish the practices of community justice
from those of official, codified law, the following are particulatly critical: while the
former is normally consensual and secks to avoid the escalation of situations of
conflict, the latter is based on the individual and seeks to resolve situations of open
dispute. This situation is associated with another important phenomenon: traditional
justice does not operate in a unilineal way. Because it deals with a system that attempts
to regulate and avoid problematic situations within a certain group, the traditional
chief and the community court members cannot risk losing the support of the social
base, the community. Hence the prominent members of the community act as
counselors and the population as evaluators of the appropriateness of the final
decision.

These hybrid legal community bodies — traditional authorities or community courts
— have shown a clear willingness to depart from a closed conception of the
interpretation of law (either official or customary), in order to afford believers in
witchcraft some defense. As a result of this attitude, some form of defendants have
been saved from the gallows. This has been accomplished by (7) using these non-state
bodies of conflict resolution to comply with the findings of the traditional healers,
and (#) allowing such bodies to address the questions accordingly.

4. Different Views on Legitimacy

Notoriously difficult to define, legitimacy implies an acceptance of the ‘right to rule’
of the authority concerned, and a compliance that is more or less voluntary.
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An analysis of the privileged role the state wants to play in the field of justice
permits a better understanding of the ruptures and continuities in terms of the legal
framework from the colonial to postcolonial times. By looking at who is authorized
and/or favored by the state, what knowledge is tolerated or suppressed, recognized
and even left unknown, it is possible to get a stronger and more profound idea of the
logic of the state’s action.

From the people’s point of view, the picture is somehow distinct. People do
legitimize the experts they consult, whether they are trained in the official or in the
so-called traditional arena. In fact, in terms of problem solving, normally traditional
legitimacy is spontaneously associated with the #yanga and rational legitimacy with the
modern lawyer, the latter as a result of his or her degrees. The acceptance of traditional
healers depends on the loyalty and confidence of those who recognize them as the
inheritors of wisdom. The legitimacy, the recognition of their competence, of their
merit in that profession, is attested to by those who constantly consult them.

The paradox which many insist constitutes an impediment to development — the
persistence of traditional values — deserves careful analysis. Traditionalism can only
be that to the extent that it is distinguished from Western modernity by virtue of
their differences, but in fact traditionalism is continuously fed by modernity. The
crossover of various roles occurs at several levels: the state ignores traditional doctors,
while its functionaries have frequent recourse to them; the Law Faculties do not
recognize their knowledge while many lawyers do not hesitate to consult, or to send
their clients to the #nyanga. This paradox is only an apparent contradiction: the norm
established and imposed by the state is based on a legal and rational model of legitimacy.
The agents that make up these institutions, however, dispense with these principles
when they behave as patients, obeying only practical rules. This is a phenomenon that
Santos (2002b) desctribes as reactionary multiculturalism, when differences crystallize
knowledge, compartmentalizing them as a means of recreating the traditional as
immutable in time and space. What one observes from below is an active hybridization,
an active meshwork which recognizes cultural differences but aims to construct a
democratic interrelationship among them.

Howevert, the #nyanga may constitute a soutrce of the problem, because they may
prey on the ignorance of the people to extort gain for themselves, to accuse other
people falsely of being witches, and to lead their clients to commit dastardly crimes
against innocent people, usually close relatives. Accusations of involvement in
witchcraft have become a convenient way of getting rid of opponents, rivals or
unpopular people in the community. In a highly communal social setting, eroded by
neo-liberal economic moves, witch-hunts often reflect the jealousy felt toward others
who succeeded inside the group, ot the envy aroused by successful individuals in the
community.

Even in the case of trials by community courts ot customary law, given that witch
trials encourage atbitrary judgments, there is a danger of misusing them for personal
vengeance. To denounce people as witches and drag them before a court may turn
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into a convenient means of intimidating one’s political rivals or private foes. Also,
due to the extreme ambiguity of witchcraft practices (in the sense that a person fighting
to achieve a certain goal may leave the conflicting party totally unprotected by
monopolizing, with the help of the traditional healer, the power of the spirits), in
certain instances only plaintiffs who can gain the backing of a strong and influential
witch-hunter (Ze., someone who can fight a powerful traditional healer protecting the
other party) will have a chance to succeed with their chatges of witchcraft. Such
backing, however, is not free. As a consequence, it is quite frequent for the wealthy to
make use of witch trials to terrorize their opponents (Geschiere, 1997: 114, 170-72).

In any case, the competition for power and the ovetlapping of the spheres of
intervention of the different structures in the resolution of conflicts on the ground is
notorious. The landscape of justices in Mozambique is made up of a series of
institutions whose performance depends on the fluidity of the connections between
them. The better these relative roles are defined and the duties attributed to them by
society in general and the communities in particular are fulfilled, the more efficient
their performance will be and the more concrete citizens’ rights and state interests
will be.

The risk of involvement of traditional healers with the political and economic
elite may lead to an increasing association of the state’s representatives with traditional
authorities, thus reinforcing the heterogeneous character of the state (s Santos, in this
volume).”® In a context of increased demand for community participation in the
resolution of its problems, there needs to be a harmonization between constitutional
principles and the administrative organization of the state, in terms of styles of action,
cultural assumptions and the normative structures of traditional authorities, regardless
of the form or guise that may have developed. The analysis undertaken corroborates
the fact that a legal hybridization has long been developing in Mozambique; such
hybridization even accepts the official modern legal model while creating the very
space for its application. Seen from this perspective, the vitality of the justices in
which the traditional authorities are located mirrors (albeit inversely) the difficulties
faced by an official justice that appears more and more unable to meet its objectives,
given the distance from its subjects.

Conclusion: Challenges for a Greater Democratization of Justice

Unofficial dispute resolution has been the norm in the urban areas in Mozambique
for as long as these areas have existed. Official legal institutions have been regarded
as secondary in importance, seemingly because of the inability to satisfy the
community's sense of justice.

However, as the study on accusations of witchcraft and the role of community
justices at work in Mozambique demonstrates, the most notable defect of the existing
system of justice is that the majority of Mozambicans were (and still are) alienated
from the court system due to the alien nature of the courts, based on an exogenous
cultural system. Judicial systems have to be understood primarily in terms of their
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own dynamics, which are the product of the interplay of internal and external forces,
whose legitimacy resides in the fact that they respond to the needs and petrceptions
of the local communities. Thus the reason for the presence of an immense display of
alternative judicial systems is that “they are really ours, they are from here, and we see
and know how they function |[...] they understand the problems and know how to
solve them.”

Witchcraft has not disappeared under the onslaught of modernity; instead, it has
encroached itself in the very heart of modernity. In contemporary legal practice in
Mozambique, witchcraft figures as a reality and as an actionable offense in its own
right. In the region where this study took place, witchcraft operates as a privileged
mirror which permits a greater manipulation of the traditional. Such a mirror suggests
that one should perhaps be analyzing the mosaic of problems and solutions sought
as examples of resistance towards the construction of another modernity, a situation
which is not exclusive to Mozambique, ot even to Africa.

Discourses concerning witchcraft do not express a resistance to modern
development; rather they constitute reflections of a constant struggle for a better life.
Because ‘community justice’ is an open system, formally delimited only in its practice,
the possibilities to explain the problems of life are innumerable, allowing for an
anthropophagic interaction with different elements and thus forming the cornerstone
of projects of ‘other forms of modernity’, as several authors have pointed out. In
this sense, accusations of witchcraft, far from reinforcing a radically different,
alternative means of conflict resolution, constitute a discourse concerning the problems
affecting the family, the community and society at large.

In Mozambique, as in most African countries, intellectuals, politicians and healers
maintain that they, like all common citizens, share the belief that witchcraft is part of
the cultural landscape, and that they act accordingly. Therefore there is a growing
awareness that all efforts must be made to ensure that access to a broader conception
of justice becomes a reality for the majority of the citizens. This is no small task, but
the experience in Mozambique shows that it is possible to give established, distinct
systems of dispute resolution the opportunity to be a part of this process. As with all
alternative remedies for a problem, each should be catefully analyzed so as to formulate
the best practical solution.

In short, the analysis of accusations of witchcraft and their trial constitutes a
window that allows us to suggest that there are well-founded reasons for a
‘Mozambicanization’ of legislation. To the extent that the people’s personal sense of
justice and their state-imposed law diverge, nobody can expect them to have confidence
in the institutions of a democratic state. If state authorities continue to avoid dealing
with legal aspects of such facts of daily life as witchcraft, people will surmise that this
is the result of the witches manipulating the state (Ashforth, 1998a; Niehaus, 2002).
This probably helps to explain the recognition, in the 2004 CCConstitution (with the
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new Constitutional reforms), of Mozambican society as being characterized by legal
plurality.*

The strengthening of local power presupposes the search for cohesive partnerships
between local forces that, from below, can pressure the higher levels of the state to
favor these changes (Ngugi, 2002). It introduces a dimension which lies far beyond
the question of the search for a new strategy to respond to fears of witchcraft. Here
lies perhaps —in the midst of tension and dialogue between communities, civil society
and the basic structures of the state — the beginning of the uphill path to what Santos
(1998b: 34) calls the “the state as a new social movement,” a construct which envisages
the building of a state in which the present emphasis on the Westernized approach to
law and problems, and the lack of concern for the future, will be substituted with an
emphasis on solidarity, social welfare and security for all Mozambicans.

Notes

1 Both terms were used, under the assumption of the presence of a common history,
language and culture shared by specific, self-contained collectives. Customary law
provided the prescriptive rules binding such units.

2 On this subject, see chapters 1 and 2.

3 The theme of legal pluralism and community justice in Mozambique is analysed
in more detail in chapters 10 and 11.

4 Santos desctibes znter-legality as a dominant characteristic of our times. “We live in
a time of porous legality or legal porosity, multiple networks of legal orders forcing
us to constant transitions and trespassing, Our legal life is constituted by an
intersection of different legal orders, that is, by inter-legality” (1995: 473).

5 I am aware of the unsatisfactory nature of ‘witchcraft’ as an analytical term. A
detailed discussion of the concept and distinct definitions proposed in distinct
contexts in Africa, as well as on the ambiguities of a transfer of Westernized
concepts of magic and witchcraft in African societies can be seen in Douglas
(1977: xiii-xxxviii); Last and Chavunduka (1986); Horton (1993); Geschiere (1997:
12-15, 215-24).

6 Even though the nationalist movement — Frelimo — was predominantly composed
of natives of Mozambique.

7 See note 23 in chapter 1.

That is, the assumption of a country made of free and equal citizens.

os}

9 In southern Mozambique, among the machangana, they were called /osi. In other
parts of the country the designations differ — for example, they are called zwene
in the northern, amakhuwa regions.

10 Indeed, whenever these traditional chiefs opposed the colonial authorities in one
way or another, they were replaced with more prudent individuals.

11 And their assistants, the cabos de ferra. To exercise their political power, traditional
authorities had their own small police forces (and resorted to physical punishment).
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Yet, the régunlo did not act individually, but rather as a type of catalyst of opinions,
such that a case was presented not only to the chief, but also to his counselors.
The sentence was produced after hearing the opinion of the bandlba’, i.e. the
assembly of prominent members of the local community. Indeed, physical force
was insufficient to guarantee the legitimacy of their actions. To that end, traditional
authorities had to appeal to the support of the local lineages (to which they
frequently did not belong, as mentioned above) to negotiate the demands of the
colonial administration and find solutions to emerging conflicts.

This law criminalized both those who were regarded as practicing witchcraft and
those who accused them of doing so, but ‘witchcraft’ itself was neither described
nor defined. There was therefore considerable fluidity and room for interpretation
as to what, exactly, constituted ‘witchcraft’, thus generating an ambivalent answer
of the colonial state about the nature of witchcraft.

The failure of ‘recognition’ of the aims of local communities by the modern state
was one of the main reasons that led Renamo (the National Movement of
Resistance of Mozambique) to catry out a long civil war that ravaged the country
for more than a decade. In 1992, Frelimo’s government and Renamo signed a
peace agreement, a fact that allowed for political and social stability in the country.
Meanwhile Renamo transformed itself from a movement of resistance into a
political party, thus becoming the second political force in the political landscape
of Mozambique.

Plural of nyangd. Although there are various designations for traditional therapists,
this is the most commonly used designation in southern Mozambique. The #ydnga
is the person who can smell out the evil person among the neighbors, who aims to
bring disaster onto the community. The nydnga has the knowledge and power to
heal, counting on the help of ancestral spirits to protect the local community.
Hence the healer is one of the pillars upon which the welfare of society rests and
for this reason he is most highly respected (Krige, 1936: 297 ff).

In the sense that it will affect the entire community.

Affican healing traditions are generally described as holistic and do not recognize
the Western distinction between medicine, justice and spirituality.

The n0yi, is a spirit with evil powers that can provoke trouble even from a distance,
through the help of somebody whose body he/she uses. Usually the za/dyi act at
night, through the introduction of foreign pieces (bones, blood) into somebody’s
body; as a consequence, the person is poisoned and risks dying. During the day
the evil spirit can act through elements he has previously contaminated. The 7gy?
can still use a person whose body he/she ‘opened’ and occupied, making that
person his slave. These people can be transformed into animals, such as leopatds,
hyenas, serpents, as well as be forced to work in the fields for the spirit, or to steal
goods to feed the spirit (Muthemba, 1970; Honwana, 2002).

P. Xavier. Personal interview. July 2000.
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19 The crucial point is that the knowledge used by traditional healers is itself
ambivalent. They can heal or kill. The distinction between good and evil in this
struggle of knowledge powers is mainly a question of perspective. Everybody
involved has to protect him/herself from the aggression of others, and, if possible,
gain influence over the opponents, that is, to weaken and ultimately destroy them.
Since this knowledge can be used for the most disparate purposes, it becomes
almost impossible to draw a clear line between healers and witches.

20 This issue has been reported by the local and international media, and is usually
described as cases of ‘human organs trafficking’.

21 Besides, fear of accusation may enforce conformity, thereby preventing what might
be perceived as anti-social behaviour (Marwick, 1965: 282).

22 Also known since colonial times as witchdoctors, given their power to fight
witchcraft.

23 M. Suzana, traditional healer. Personal interview. February 2000.

24 Otdeals by fire or the administration of poisonous beverages, for instance —widely
reported in time and space — burn the guilty or impure but leave the innocent or
the genuine devotee unharmed. In other parts of Mozambique heated knives
have been used as well.

25 The role of Ametramo in community courts is briefly addressed in chapter 11.

26 Ametramo stands for Associacdo dos Médicos Tradicionais de Mocambigue (Mozambican
Association of Traditional Healers). This association was formalized in the late
1990s.

27 Régulo Santaca. Personal interview. May 1995.

28 Zimba, MLE. Personal interview. March 2000.

29 In Tanzania, for example — though revised in 1958 to take into account changes in
local government structure — the Witcheraft Ordinance of 1928, “declares both
the practice of witchcraft and the accusation of another as a witch, unless before
a local authority or a court of law, to be illegal” (Green, 1994: 23). Prescribed
punishment, though not always applied, includes fines, imprisonment and house
arrest under the supervision of district officials (ibid.: 24 ).

30 Zimba, M.E; Tamele, C. Personal interviews. April 2000.

31 As Ashforth notes (2001: 106), another problem with the complex relationship
between official, state justice and witchcraft, which we will be tackling only
superficially, is of an ontological nature. No matter how culturally sensitive legal
codes are, from the point of view of someone imbued with the Western human
rights tradition it is impossible to understand the type of social exclusion and
punishment to which traditional communities subject witches. Thus, anyone
accused of witchcraft in an era of human rights can call upon these doctrines to
trump the claims of their accusers. For people who live in a world populated with
witches, however, the willingness of a person to practice witchcraft automatically
cancels out his/her rights to membership in the ‘human’ community. From this
petspective, if witches are something other than human, they can hardly claim
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human rights to protect themselves from the righteous anger and justice of the
community and of the society.

32 For many people, the identification and/or expulsion of an alleged witch represent
the permanence, in the community, of a source of possible danger, since the
witch may strike back, now that he/she has been exposed. Also, the ‘official’
detection of very few witchcraft cases is due to the fact that people like policemen,
judges, etc. share the fears and beliefs that witches are a danger to well-being, and
thus refuse to point them out and accuse them.

33 Personal interview with #yanga F Maciane Zimba. April 2001. See also Meneses,
2004.

34 In the eatly revolutionary years, when the #yanga’s therapeutic role was prohibited.

35 A form of physical punishment consisting of blows administered by a heavy
wooden object, called chanboco.

36 In contrast to official, formal justice. Formal justice is extremely slow and removed
from most of the population due to the hermetic nature of its design (Santos and
Trindade, 2003). The language of the official courts is Portuguese, although less
than 40% of the population is fluent in it; together with the ‘“foreign’ court
procedures, official justice is hardly accessible, user-friendly, or even fair to most
people in the country.

37 Of course this, too, has many negative implications (including flagrant
discrimination against and diminishment of women, physical punishment, etc.,
which are unconstitutional).

38 However, it may also have the opposite result, when important decisions are made
in exclusive circles, to which one would only gain access by being a member of a
restricted group or by possessing a specific knowledge, thus bringing up the
question of legitimacy in a democratic state. Whoever rises to the highest political
offices and knows how to defend himself against his rivals seems to have the
necessary spiritual protection at his disposal.

39 V. Banze. Personal Interview. July 2000.

40 Article 4 of the Constitution states: “The State recognizes the various normative
and contflict resolution systems that coexist in Mozambique, as far as they do not
contradict the values and fundamental principles granted by the Constitution”.
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4

Economic Development:

From the 1960s to 2000

Antonio Alberto da Silva Francisco

Introduction

Anunderstanding of the legal system and the administration of justice in Mozambique
today must, of necessity, include a study of the nature, operations and performance
of the formal and informal institutional bodies which are directly or indirectly involved
in the resolution of litigation, as well as their contexts, backgrounds and main
determining factors: geographical, political, social, cultural and economic.

Mozambique has the fourth largest population of the fourteen countries which
form the Southern African Development Community (SADC). As figure 4.1 shows,
in 2002 the four countries with the largest populations in the area (the Democratic
Republic of Congo, South Africa, Tanzania and Mozambique) together made up
over 70% of the approximately 208 million inhabitants of the member countries of
the SADC (INE, 1999; UNDP, 2004).

However, in terms of the Human Development Index (HDI), Mozambique comes
last in the SADC; on a worldwide scale it is one of the ten countries with the lowest
level of human development.

This low level of human development is due to an average life expectancy at
birth of 38.5 years, an adult literacy rate of 46.5%, an overall level of basic education
of 41%, and a per capita GDP?* of about US$ 195° (UNDP, 2004).
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Figure 4.1: Population of Southern Africa' (left) and HDI (right) in 2002
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Regional Differentiation

Map 4.1 shows the distribution of the population within the three main regions —
North, Central and South — and the subdivision of the country into 11 administrative
provinces.

This subdivision into three main regions was used during the colonial period, as
much for geographical as for historical and economic reasons. Recently, however, the
so-called mega-projects and corridors of development have also followed this
subdivision.* In political debates, regional imbalances have generated heated
controversy, and the fact that the southern region is always favored in terms of
investments is criticized.?

Each of the three regions has its own specific natural resources and potential, as
well as differing cultural characteristics. It should be noted, however, that 38% of the
population of the country is concentrated within two provinces — Zambézia and
Nampula.
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In the Northern zone there is the railway line between Nacala (Nampula province)
and Malawi and the port of Nacala, which has the deepest waters on the eastern coast
of Africa and offers access by sea to countries such as Malawi and Zambia. Before
independence, the Northern zone was heavily defined by the compulsory production
of cotton and the emigration of the labor force to the plantations in Tanganyika and
Zanzibar.®

The Central region possesses the rich hydrographic basin of the Zambezi river, as
well as the Beira Corridor (including the port of Beira, which has the capacity to
handle 7.5 million tons per year, a 317km pipeline between Beira and Zimbabwe and
two main road networks to Zimbabwe and the Tete province). In the colonial period
this region developed an economy based mainly on the plantations, particulatly in the
Zambezi Valley.

Map 4.1: Percentage Distribution of Population (1997)
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Maputo Cidade
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In the Southern region, the Maputo Corridor is an important feature which includes
the port of Maputo (with the capacity to handle 14 million tons per year), three
railway networks, two road networks (one to South Africa and another to Swaziland)
and the promised economic projects in collaboration with South Africa. One of the
factors that has had significant economic repercussions on the area was the fact that
more than a century ago thousands of workers, originally from the Gaza and
Inhambane provinces, emigrated to the mines of South Africa.

1. The Processes of Economic Restructuring

Three processes for restructuring the economy and developing the country are
particularly relevant to an understanding of the present-day connections between
economy, development and the justice system in Mozambique. The first — which was
in fact the last under Portuguese colonial rule — relates to the period between 1960
and 1974, the second covers the first decade after independence (1975-1985) and the
third corresponds to the period of 1985-1994 (setting the stage for the country's
existing economic structure).

An analysis of the Mozambican economy shows the real per capita GDP was US$
260 at the beginning of the 1960s, which rose to US$ 418 in 1973. Although 1973 had
been the best economic year in the second half of the twentieth century, it was also
the beginning of an unprecedented and dramatic crisis in Mozambique. Regardless
of any temporary recovery, by 1993 the declining economy had reached its lowest
level ever: 5.4% of the level of the real GDP and 3.6% of the real per capita level of
the 1973 GDP. Since 1993 there has been a gradual recovery which is seemingly
consistent with economic growth. In 1997 the real GDP surpassed the 10% limit of
the 1973 level, but living conditions, measured by GDP per capita, only represented
between 7% and 8% of the 1973 level.”

Table 4.1 presents the most important dates and indicates some of the most
significant featutres of each period.

Since the mid 1960s, Mozambique has experienced colonial (1965-1974), socialist
(1975-1984) and capitalist (1985-1994) economic restructuring. Although these periods
encompass very different motivations, purposes, strategies and economic systems,
they share many common aspects. Firstly, in all of them it was argued that the main
failings of the economic strategies were due to unfavorable political, national and
international factors, in particular external factors beyond the country’s control.
Curiously, the political and government leadership involved in each of the three
restructuring processes reacted with a common rhetoric to justify the poor results
and the failure of the economic models and development strategies they had
introduced. In the first restructuring, the Portuguese colonial administration blamed
the imperialistic aspirations of the then communist Soviet Union. In the second, the
Mozambican government blamed military destabilization by the apartheid regime in
South Africa and natural disasters. In the third restructuring, debt and the population’s
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high incidence of poverty have been attributed to globalization. Secondly, the purpose
and the ideals of modernization that inspired the three economic restructuring
processes all manifested a strong disregard for the historical circumstances, socio-
cultural diversity and human development challenges of Mozambique. They were all
incapable of establishing strong, healthy and sustainable links and flows between

economic growth and human development.

Table 4.1: Political Context of Main Economic Restructuring

(1965-1999)

Political- Types Strategic Economy
social of political Plan
regime opposition
1960-74 Portuguese  Frelimo — Protectionist Setrvice and
colonial Armed Plan exportt, but
rule struggle with accelerated
for liberation industrial
growth and
internal demand
1975-84 Single MNR - PPI - State and
party National Indicative cooperative,
system resistance Prospective  planned by
movement; Plan administration
armed
resistance
1985-92/94  Transition Renamo — PRE — Emergency
to multipar- ~ Mozambique Economic  aid and debt
ty system National Rehabili
Resistance; -tation
civil war Programme
PRES -
Economic
and Social
Rehabilitation
Programme
1995-99 Multiparty First Five-Year Export
democracy multiparty Plan economy
legislature 1995-99
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The Economic Structure under Colonial Rule

The first economic restructuring process, which was, in fact, the last under Portuguese
colonial rule, failed because Portuguese colonial rule refused to promote any social
progress amongst the population in general. In particular, it failed to promote a national
bourgeoisie that would have been minimally capable of preventing the elimination of
the colonial system which in turn led to the destruction of the capitalist market system,
developed primarily to benefit the white minority.

The Socialist Experiment

The second economic restructuring, between 1975 and 1984, undertaken by the first
independent Mozambican government, extended the experience and the development
strategy designed by Frelimo in the course of its struggle for political independence
to the whole of the country. The spirit and substance of this development strategy
were explicitly laid down in the 1975 Constitution of the People’s Republic and, in
fact, anticipated by Mondlane® in the vision of the future he outlined in his book
Struggle for Mozambigue (1969). This was to promote broad-based economic and social
progress, climinating minority privileges and suppressing the socio-economic forces
that favored minorities, (meaning not just racial minorities but the formation of
privileged African groups capable of concentrating wealth and services in small areas
of the country and in the hands of just a few) through strong central planning. This
economic and development strategy failed, both in form and content. It failed in
terms of content because the attempt to eliminate the socio-economic forces favoring
minorities caused violent reactions, promoted both internally and externally, with
tragic consequences for the majority of the Mozambican people. In terms of form,
the system of top-down central planning proved to be economically inefficient and
unsustainable.

Capitalist Economic Restructuring

The third economic restructuring, between 1985 and 1994, was based mainly on short-
term objectives designed to reverse and overcome the immediate causes of the
economic crisis and the war. Along with economic reform, far-reaching political,
administrative and legislative reforms were also introduced, in particular the
replacement of the single party system with a multiparty system.” Here, the Frelimo
government not only survived the reforms, but in fact led them and sought to take
advantage of them. Ironically, the process of appropriation and state control of the
economy on behalf of the people did not lead to the socialization of the country but
certainly concentrated sufficient power in the hands of the political and administrative
class. By leading the reforms, the members of the political-administrative powers
were able to build up their economic capabilities and ensure their survival and
reproduction. In this context, top-down central planning gave way to outside-inside
planning, in which institutions and representatives of the international donors began
to play an active role in economic leadership and management.
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2. An Assessment of Economic Development over the Last 50 Years

The three major economic restructurings attempted in Mozambique since the 1960s
were incapable of establishing connections and strong, healthy and sustainable flows
between economic growth and human development. The weaknesses associated with
the three restructuting processes appear to be directly linked to the fact that the
political and economic forces that implemented them were prisoners to ideas of
modernity and institutional frameworks which did not favor any effective widening
of choices and opportunities for the majority of the Mozambican people, i.c., within
the context of developmentintegrated into the socio-cultural diversity of the country.
Such development implies the re-conversion of the structure, functioning, performance
and results of economic activity into gradually increasing benefits for the Mozambican
people themselves. There is a dual significance to these benefits. There is, on the one
hand, the satisfaction of internal needs and, in a wider sense, an improvement in
standards of living and the gradual satisfaction of the well-being of the population.
On the other hand, there is also the progtressive accumulation of both material and
financial wealth on the part of Mozambicans, which may accumulate in quite unequal
ways according to the dynamics of the leading social groups. In short, human
development, rather than economic growth, is seen as the main goal of social actions.
From the 1990s onwatds, the definition of development as a process of widening
individual choices with the aim of enabling people to live a longer and healthier life,
have a better education and better access to the resources needed for a reasonable
standard of living, has acquired widespread recognition (UNDP, 1990, 1994: 91, 199,
1996, 1997: 14-15). As Sen argues (1999), the idea of human development has
triumphed as a result of a general discontent with the disparities between the lifestyles
of the rich and the poor.

Rapid Economic Development — Low Human Development

This vision of human development in Mozambique is useful for two main reasons.
Firstly, it helps us to understand the connections between the ends and means of the
main aspects of progress. Assuming that the people themselves — including the
satisfaction of their needs, aspirations and choices — must constitute the worthy target
of all for development efforts, economic growth should be seen as an indispensable
and decisive means for the fulfillment of this objective (UNDP, 1990, 1996; Ramirez
et al., 1998; Ranis and Stewart, 1999). Secondly, although human development and
economic growth in Mozambique have figured among the main objectives of all the
post-Independence governments, their materialization has remained far removed from
the stated expectations and intentions.

Today Mozambique has accumulated three valuable public assets: positive economic
growth, high market optimism, and peace and political stability. Yet Mozambique has
also three extremely heavy liabilities: more than half the population living in absolute
poverty, an unsustainable external debt and one of the lowest development indexes
in the world."
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The fragility of the Mozambican economy will persist as long as the country
continues to depend, as it does now, on loans and external aid to minimize the severe
imbalances and the deficitin the balance of payments, sustain recent positive economic
growth and improve the human development of the population. In the last instance,
overcoming this fragility will depend on developing the socio-economic potential of
the national minorities who are dominant at present and, in particular, on an ability to
develop the economy in accordance with the diverse social and cultural needs of the
country.

The type of economy developed in Mozambique over the next decades will be
crucial to the long-term stability of the country. Will it be an economy aligned with
an internal minority and predominantly aimed at the requirements of external demand,
or a progressively structured economy aimed at satisfying the needs of the population
and, in particular, the growth of the internal market and the gradual satisfaction of
the internal demands of the population as a whole? Here, precisely, lies the great
challenge faced by the governments emerging out of the context of the multiparty
legislature.

Contrary to the ideological fantasy of the global free market, the country certainly
needs more, rather than less, governing and state administration. The problem lies
not in being in favor of active state and government intervention in the economy and
in development, but rather in the nature, ends and methods of this intervention. In
the long term, the stability of the national minorities that are currently the object of
development efforts will, itself, be determined by two main factors. On the one hand,
itwill involve the real ability of these minorities to replace debt and external dependency
with a strong internal market and full investment in increasing internal demand,
production and national productivity. On the other hand, it will involve the
strengthening of existing ties and strong, sustainable flows between economic growth
and the human development of the Mozambican population in general.

Conclusion

Mozambique has several options, very much depending on the nature and type of
institutions that will eventually prevail. It can move toward an economy which is not
only open to the exterior but also, in fact, predominantly extractive and determined
by external interests and priorities, in the hope that rapid economic growth will
eventually improve the human development of the majority of the population.
However, the implications of this option, which has already been tried in many parts
of the world — including Mozambique — are notorious for their tragic consequences.

Opver the past decade or so, the growing national elite has managed to establish
relative political stability in Mozambique, although this stability is not necessatily
efficient and sustainable as far as the overall well-being of the population is concerned.
In this respect, it remains to be seen whether, or when, the growing Mozambican elite
will become more virtuous and creative than the colonial and assimilated bourgeoisie
that ruled the country until its independence in 1975. This statement is far from an

‘ 4.francisco.P65 98 12/05/2006, 11:10



Da Silva Francisco: Economic Development: from the 1960s to 2000 99

expression of nostalgia for the past, or a suggestion that political independence is
useless and unsustainable.

For the time being, the issue at stake is that one can simply hope, without any
serious guarantee or confidence, that the existing political and economic elites (who
at present control resources and institutions) will eventually make an effort to become
more worthy than the national and foreign elites have been in the past. In the long
run, this will depend not so much on the goodwill of political leaders but, most
probably, on the nature and type of political and economic institutions to be developed
and which will eventually prevail.

Notes

1 SADC, expressed in millions of inhabitants.

2 Gross Domestic Product.

3 Theinitial value was 1,050 US dollar PPP, where PPP stands for Purchasing Power
Parity. The PPP is a method used to calculate an alternative exchange rate between
the currencies of two countries, based on the principle that the exchange rates of
their currencies are in equilibrium only when their purchasing power is the same.
PPP exchange rates are used in international comparisons of standards of living;

4 In the Southern region, namely in the Maputo and Gaza provinces, for example,
there are the aluminum foundry projects in Mozal, the iron and steel industry in
Maputo, the construction industry in Ponta Dobela and the project for extracting
heavy sands (titanium). In the Center region, namely in the Sofala province, there
is an aluminum foundry project in Beira, iron projects and the Beira Free Zone.

5 For example, in a Mozambican newspaper Aloni (1999: 4) questioned the
government’s decision to build the Dobela portin the extreme south of the Maputo
province. Aloni argued that Zambézia, one of the richest provinces in the country,
was still facing serious problems in distributing its products. The columnist
considered that this port was an example of a return to the colonialist projects of
the 1960s, which mainly benefited the neighboring interests of the Southern African
‘hintetland’.

6 In the 1960s, Tanganyika and Zanzibar formed the United Republic of Tanzania.

7 The internationally comparable Penn World Tables (PWD 6.1, 2002) depict a
similar trend, although not so sharply, due to the conversion of US dollars to
purchasing power parity (PPP).

8 Eduardo Mondlane was the first president of Frelimo — the Mozambique Liberation
Front (Frente de Libertagio de Mocambigue). Mondlane was assassinated in 1969.

9 See chapters 1 and 2.

10 As part of the Indebted Poor Countries (HIPC) Initiative, Mozambique has
benefited from the cancellation, in 2005, of its debt to the International Monetary
Fund (IMF), the World Bank, and the African Development Fund.

‘ 4 francisco.P65 99 12/05/2006, 11:10



‘ 4.francisco.P65

100

12/05/2006, 11:10



Part 111

‘ 5.santos.P65

The Administration of Justice:
Characteristics and Performance

101 12/05/2006, 11:10



‘ 5.santos.P65

102

12/05/2006, 11:10



5

Methodological Issues

Boaventura de Sousa Santos, Jodo Carlos Trindade,
Maria Manuel Leitdo Marques, Conceigdo Gomes,
Joao Pedroso, André Cristiano José, Guilherme Mbilana,
Joaquim Fumo and Maria Paula Meneses

When discussing the African state or African law, we run the risk of making false
generalizations: it is assumed that, since they are in the same continent, the social
and political practices of the different countries have more in common with each
other than they do with countries in other continents. The situation of some of
these countries is used as a reference point and identical characteristics are attributed
to all other countries. Africa has been the object of abstract and homogenizing
characterizations which have converted the differences and specificities of cach
country into unimportant details (Mudimbe, 1988, 1994). It is certainly true that
almost all of the African countries have been subjected to the same historical
experience: Huropean colonialism. But there ate also specific internal differentiations
within this experience and a lack of attention to these also risks creating sputious
generalizations in relation to colonialism. The truth is that eurocentric social sciences,
by uncritically taking English and French colonialism as their reference points, have
created a unit of continental analysis which is eventually imposed on smaller analytical
units, whether state or local, as if they were miniatures of a broader picture. This
analytical procedure is still employed today, and is often justified by the homogenizing
pressures of hegemonic globalization. This is, however, only part of the story. The
social sciences produced in Africa have also favored the continent as the privileged
unit of analysis, even when only one given society or region is being studied. In
recent years this analytical procedure has also been justified in terms of the processes
of globalization, though viewed from a different perspective — that of resistance to
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hegemonic globalization. It is necessary to determine what the specific African
characteristics are and what realities they contain, in order to produce emancipatory
alternatives on a continental scale. These concepts, whatever their verisimilitude, do
acquite a certain ‘grain of truth’ by transforming themselves into political and scientific
common sense and, as such, they should be taken into consideration. The question
of specific African characteristics and ‘Africanness’is, to a great extent, a product of
discourses that convert the description of certain African characteristics into uniquely
African justifications of social practices and politics. The challenge we had to face,
therefore, was to organize a research project whose analytical and methodological
framework allowed for an understanding of the specific features of the multiple socio-
legal realities at work in Mozambique.

The research conducted as part of this project enabled us to amass an enormous
amount of new data, both on the official courts and on the unofficial mechanisms of
conflict resolution in Mozambique. The theoretical and analytical frameworks
undetrlying the research have already been discussed in previous chapters, but a short
account of the difficulties the project faced allows for a broader understanding of
the options that were favored and of the decisions we made.

Amongst the many other difficulties that the researchers involved in the project
had to confront and overcome, the fact that the research team involved two nationalities
should be emphasized. It was our aim to test out a new model of collective scientific
work involving a team from two countries with two coordinators, one from each
country, and a research team also consisting of researchers from both countries. This
organizational model was more advanced than the conventional model of international
research, and obviously it created new and more complex challenges. We felt that in
this way the learning process would be richer, both for the Mozambican and the
Portuguese researchers. It was also important to establish effective collaboration
between the people and the institutions of both countries, which was to continue
beyond the scope of the project.

Given the breadth of the field of analysis, the methodologies had to be adapted
to the features of each of the subfields. Amongst the difficulties we had to confront
and overcome, we would like to underline the following: the absence of official
quantitative data that might give credibility to the exclusive reliance on quantitative
methods; the chaos of the judicial archives, where they existed, and the consequent
difficulties with the requisite documentary analysis; the enormous logistical difficulties
and difficulties with access to the mote remote areas of the country where we intended
to carry out systematic observation and interviews. It should be added that the project
did not restrict itself to simply coping with some of these difficulties but, on the
contrary, attempted to overcome them, not only for the benefit of the project but
also for the benefit of the country hosting it. Various seminars were held with
magistrates, for example, with the aim of making them more aware of the importance
of collecting statistical data and supplying them with the technical means to improve
the process of record-keeping In this and in other areas, the research was conducted
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according to the principles of action research, which constituted an additional and
complex factor. As a result, the research contributed towards improving the quality
of the statistical information currently being produced in Mozambique.

Given the model adopted, it was neither possible nor appropriate to define the
analytical framework of the project in great detail at the time when the project was
initially proposed and the funds were requested. Most of the theoretical and analytical
concepts underlying the project were arrived at through teamwork as the research
group started the prepatration of the fieldwork. Some important guiding ideas were
identified and later converted into the general working hypotheses presiding over the
research work: the administration of the judiciary had to be analyzed, as patt of the
process of consolidating and deepening the transition to democracy; the fact that
Mozambique is a plural society in terms of the legal and judicial systems that provide
normative government of the daily life of the population and the fact that this
sociological pluralism had to be central to the research, even when not officially
recognized; the fact that the research had, at all costs, to maintain its independence in
relation to the government and the existing political forces, whilst at the same time
listening to all of them.

Accordingly, one of the central topics was the analysis of the relationship between
the state and the plurality of systems of law which, whether officially recognized or
not, regulate conflict and social order in Mozambique. The idea of the modern state
assumes that each state has only one system of law and that the unity of the state is
based on the unity of the legal system. Sociologically speaking, however, various legal
systems operate within the same nation-state and the state legal system is not even
always the most important in terms of governing the daily life of the great majority
of citizens. Such disjuncture between political and legal forms on the one hand and
political and legal practices on the other, is probably more visible in Africa nowadays
than anywhere else and has cultural, political, legal, economic and social ramifications.
Such disjuncture has multiple impacts on state action and legitimacy, on the operation
of the official legal system, on the relationships between political and administrative
control, on the mechanisms of conflict resolution operating in society, on the legal
and institutional frameworks of economic life and on the social and cultural perceptions
of politics and legality.

Contrary to one of the limitations of legal studies — the tendency to analyze law
and justice in isolation, as if they existed hovering over society and untouched by it —
, we sought to pay specific attention to socio-legal conditions in Mozambique. In fact,
it was judged to be patticulatly important to increase the stock of information and
macro-sociological characterization of the society to clarify the articulation between
legislative law and the courts, on the one hand, and the normative needs and resolution
of conflicts experienced by society, on the othet. Therefore, the project embodied a
broader concept of law that was not just limited to official, state law, but instead
considered Mozambican society as legally and judicially plural.
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We are living in a world of legal hybridizations, a condition which Mozambican
state law itself cannot escape. The new hybrids are legal phenomena that mix
heterogeneous entities, operating through a disintegration of forms and retrieval of
fragments, giving rise to new constellations of meaning, The mixture involves not
only heterogeneous legal elements and time-spaces, but also heterogeneous legal
durations and degrees of embeddedness. This legal hybridization does not only exist
on the structural or macro level of the relationship between the different legal orders.
It also exists on a micro level, that is, on the level of the legal behavior and
representations of citizens and social groups. The concrete ‘legal personality’ of citizens
and social groups is increasingly composite and hybrid, incorporating several different
representations. This new legal phenomenon is described by Santos as interlegality
(1995: 473), meaning the multiplicity and combinations of legal ‘layers’ which
charactetize everyday legal life. As the phenomenological counterpart to legal pluralism,
intetlegality does not mean the mete juxtaposition of differentlegal orders and cultures
but also the porosity between them, leading to constant transitions and trespassing,
of which individuals and groups ate often only vaguely aware, if at all. According to
the situation and context, citizens and social groups organize their experiences around
official state law, customary law, local community law — which may be guerrilla law or
paramilitary law in countries under civil war — or different kinds of global law — from
international human rights law to transnational labor contracts — and, in the majority
of cases, according to complex combinations of these different legal orders.

In order to avoid uncritically importing models of analysis, the research was
undertaken using several dichotomies that we sought out to help define the contours
of our study. Situations involving hybridization and interlegality challenge conventional
dichotomies to the extent that legal practices frequently combine the opposite poles
of the variables and contain an infinite number of intermediary situations. Even so,
on an analytical level, the dichotomies are a good starting point, as long as it is clear
from the outset that they will not provide an end point.

The conventional dichotomies considered most relevant to an analysis of legal
plurality in Mozambique are the following: official/unofficial, formal/informal,
traditional/modern, monocultural/multicultural. In addition, there is the variable
trichotomy: local/national/global.

In the modern state, it is up to the state to dictate the criteria to define what is
official and what is not, and the criterion has been, in the overwhelming majority of
cases, that of the state itself. In other words, official law and justice are those types of
law and justice produced and/or controlled by the state. In this dichotomy, the
unofficial is everything that is not recognized as being of state origin. It may be
prohibited or tolerated; most of the time, however, it is ignored.

The formal/informal variable relates to the structural aspects of the legal ordets
in operation. A form of law and justice is informal when it is dominated by rhetoric
and when, therefore, both bureaucracy and violence are absent or only marginal. The
opposite configuration defines the formal. In the modern state, formality arises out
of bureaucracy. In its ideal form, bureaucracy is a way of reducing the complexity of
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social reality by reducing the infinite variety of interactions and practices to a stylized
set of models for actions and sequences. Historically, bureaucracy has not been the
only source of formality. In pre-modern societies other methods of reducing
complexity predominated, such as ordeals and ritual. Today religious formality and
magical formality still exist in social fields not penetrated by bureaucratic formality.
There are also hybrid types of formality in which the butreaucratic element blends
with the religious or magical element.

The traditional/modern vatiable relates to the origins and historical duration of
law and justice. The traditional is that which is believed to have existed since time
immemorial, in which it is impossible to identify with any accuracy the moment or
the agents of its creation. Conversely, what is called modern is believed to have existed
for less time than the traditional and its creation can be identified in terms of time
and/or author. This vatiable, as we shall see later, is the most complex of all. Contrary
to the previous variables, the traditional/modern variable relates to social
representations of time and origins, which are always difficult to identify. Moreover,
according to the differences in power between the social groups which support each
of the poles of the dichotomy, traditional power may be just as much a creation of
modern power as modern powet is a creation of traditional powet.

'The monocultural/multicultural variable relates to the cultural universes in which
the different laws and systems of justice occur.! There is mono-cultural legal plurality
whenever different laws and justices belong to the same culture and, conversely, there
is multicultural legal plurality whenever the diversity of laws and justice correlates
with important cultural differences.

Finally, there is the aforementioned trichotomy: local, national and global. This
variable is seemingly obvious, as it refers to the spatial or territorial sphere of the laws
or systems of justice in operation. In fact, however, these sphetes are so defined
because of the absolute priority granted to the national sphere by Western political
and legal modernity.

As these definitions clearly show, the variables are partially superimposed. For
example, the official tends to be formal, modern, monocultural and national, whereas
the unofficial is often informal, traditional, multicultural and local. Yet these
superimpositions are only partial and may occur more frequently in certain situations
than in others. In addition, cultural or political contexts may determine that one
particular socio-legal diversity is formulated in terms of one dichotomy or another.
For example, in Latin America indigenous law and justice, although considered
ancestral, is more commonly analyzed in terms of the monocultural/multicultural
variable than the traditional/modern vatiable. In Africa, a diversity that differs only
slightly from this — the existence of customary law and the traditional authorities side
by side with the modern Western-centric legal system — is more often constructed,
both academically and politically, within the sphete of the traditional/modern
dichotomy.
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Taking this set of variables or dimensions as starting points, we will briefly describe
the three main topics around which the research was organized: the official judicial
system, the community courts and the traditional authorities.

For this purpose, periods of extensive fieldwork took place in the city of Maputo,
starting in 1997.2 Fieldwork in the provinces was carried out between 1998 and early
2000.?

1. The Official Judicial System

In the domain of the official judicial system, quantitative methods prevailed although
they were combined with qualitative methods. The methodology employed in this
area of research was both intensive and extensive. It covered the extensive gathering
of quantitative data from the lower courts (the district and provincial courts), the
gathering and processing of legislation, a detailed analysis of case proceedings and
other documents including press cuttings, the observation of trials, and interviews
with specialist informants, legal actors (professional and lay/elected judges, lawyers,
legal staff, representatives from the General Attorney’s Office assisting the Public
Prosecution Service, the justice officials, etc.) and non-legal actors (economists, business
people, leaders of associations, administrators, etc.).

Inadequacies in the official statistics available (provided by the Department of
Statistics of the Supreme Court) already identified by other researchers (Dagnino e#
al., 1996), were one of the greatest difficulties we had to overcome. Faced with this
situation, and taking into particular account the discrepancies in statistics recorded in
certain years, it was necessaty to gather samples of additional information that would
enable us to confirm trends in the case flow and proceed with characterizing closed
cases. This allowed us to obtain a profile of the different variables in civil and criminal
justiceas well as in juvenile justice in the provincial courts and in some of the district
courts.

Due to the timetable established for the completion of the project and the budget
available, it was not possible to cover the entire geographical area of the country,
except in terms of a broad characterization of provincial litigation, in collaboration
with the provincial judges. It was therefore necessary to select the provinces and
districts in which fieldwork could take place, which was done according to the following
criteria: ethnic-cultural diversity; geographical location (patticularly in terms of the
coastal/intetior variable); density of population; approximate volume of cases;
existence/non-existence of courts; historical-political importance (see map 5.1).

2. Community Courts

In relation to the community coutts, the combination of quantitative and qualitative
methods was even more intense. For the first research project, the study on community
justice included information relating to a total of 34 courts distributed over six
provinces. The fieldwork took place between February 1998 and March 2000.*
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Map 5.1: Regions Covered by Research (1997-2004)

North — the province of Cabo Delgado (the districts of Mueda, Chitre, Mocimboa da Praia and
Pemba-Metuge); Nampula province (Nampula city and Angoche district);

Center — the province of Tete (the districts of Cahora Bassa, Angénia and Moatize); the province of
Sofala (the district of Dondo); the province of Manica (Macossa district); the province of Zambézia
(the district of Alto Moldcug, Pebane and the city of Quelimane);

South — the province of Maputo (the districts of Namaacha and Moamba); Maputo city (which
holds the status of province) and the province of Inhambane (the district of Zavala, Homoine,
Maxixe and Vilankulo).

Given the number and distribution of the community courts, it was necessary to limit
the number of courts observed to one or two per district and also to reduce the
number in which the most detailed observations took place. Therefore, from amongst
the courts observed, it was only possible to prolong the observation period and gather
the information which would enable us to understand their structural and functional
characteristics with some degree of certainty in 13 of them. These were the community
courts of the neighborhoods of Mafalala, Xipamanine, Minkadjuine, Inhagdia A
(Maputo city), Liberdade (Inhambane city), Munhava Central (Beira city), Cerema,
Inguri A, Angoche sede, Johar and Mussoriri (Angoche city) and Boila-Nametdria
(Angoche district, Nampula) and Maimio (Mueda district, Cabo Delgado).

During the course of the fieldwork we came up against two great difficulties. The
first was the fact that the central administration held no records of either the numbers
or the names of the community courts in operation. The information received from
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the Ministry of Justice mentions the presence, eatly in 2004, of about 1,740 community
courts functioning in Mozambique, 15.4% of which were created after 2000. There
are about 8,300 judges assigned to these courts, if the statistics from the Ministry of
Justice are correct®. Even at a local level we were faced with a serious lack of
information on the part of the judicial and administrative authorities in relation to
the community courts.

The second difficulty had to do with the problem of communication, since the
researchers were not always fluent in the national languages of Mozambique. To
overcome this difficulty translators had to be used, which required some preliminary
preparation.

In order to determine which community courts wete active in each district, it was
first necessary to gather information from specialist informants. The following methods
were used to collect this data: systematic observation, unstructured interviews and
documental analysis. So fat, in total, over seventy trials have been observed using
systematic observation.

In the courts where systematic observation was employed, the presiding judges
and the majority of other judges and participants in the court were interviewed. In
these community courts it was also possible to interview the parties involved. In
addition, we held interviews with the social actors who were most involved in the
activities of the community courts, as well as with members of the grupos dinamizadores,
the heads of administrative sections, police stations and members of Ametramo,’
and with specialist informants, namely religious leaders and presidents of community
associations.

In terms of documentary data, there was an effort to create the most representative
sample possible of case proceedings. In order to do this, we relied on the help of the
presiding judges of the community courts, who made sets of proceedings available to
us for random selection, photocopying or, when there were no other technical means
available, copying them in their entirety. The information was collected by filling in a
form that identified the cases, which was specifically designed for this purpose.

3. Traditional Authorities

Because Mozambique is a multicultural society where several bodies are involved in
the process of conflict resolution, we observed and conducted interviews with multiple
social actors who were considered pivotal in maintaining the social fabric of
communities through their mediation. Although the research was centered on the
régulados (chiefdoms and chieftainships), we always started off with a broad concept
of the traditional authorities which, in addition to these, included religious authorities,
traditional therapists, grupos dinamizadores, presidents of community associations, etc.’

Generally speaking, research into the traditional authorities as bodies intervening
in the resolution of litigation faced the same constraints and difficulties as those
already mentioned in relation to the community courts: the difficulty in identifying
the number and location of the 7égulados or local leaders and the lack of up-to-date
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bibliographical information on lineage or genealogical origins; criteria for establishing
legitimacy; relationships with the state administration, etc.

In the study of traditional authorities, qualitative methods predominated. The
methodology employed was based preferentially on systematic observation and
interviews. Observation took place in different parts of the country (the provinces
of Cabo Delgado, Tete, Zambézia, Nampula, Manica, Sofala, Inhambane and Maputo).
The method most frequently used was that of unstructured interviews of varying
duration, due to the fact that the traditional authorities, like the other informal bodies
for resolving conflicts, have particular days for mab’andla (public meetings to hear
cases and deal with various matters of interest to the community). Due to this difficulty,
very often the researchers could only use interviews as a research method. In some
régulados (e.g. the régulado Luis, the régulado Cumbana) it was also possible to collect
a variety of documentation which is not normally easy to obtain, not only because of
the lack of a tradition of written records, but also because of an almost universal
unwillingness to disclose information considered to be restricted.

In addition, several branches of grupos dinamizadores (including neighborhood
secretaries) actively involved in conflict mediation wete also studied, including the
observation of several cases. The grupos dinamizadores were mostly studied in the ‘canico’
areas of Maputo city (the neighborhoods of Minkadjuine, Mafalala, Xipamanine,
Jorge Dimitrov/Benfica) and Horta, in Angoche city.

Traditional healers, mostly organized around Ametramo, are normally called upon
by the régulos and community courts and even by the police to solve cases involving
suspicion of practicing witchcraft. During the research project, seven cases involving
accusations of witchcraft solved by traditional healers were observed (cases referred
by other bodies, such as the community courts, or cases whete the litigants sought the
assistance of the traditional healers directly).

Finally, religious leaders, such as xéhés, wete also interviewed."

In addition to the difficulties listed above, the fieldwork also faced other
methodological and epistemological complexities: the precarious guarantee of
objectivity afforded by the research methods; the relationships, which were always
political in the broadest sense of the word, between the researchers and the populations
being studied; team research work as a social process in itself — and one which was
expetienced intensely by the research team.

It was a very complex and rich learning process that allowed us to build up a
complex map of the legal orders active in the country by avoiding the temptation to
transplant foreign models — produced to analyze other situations — in order to interpret
the situation in Mozambique.

Notes

1 For a more detailed analysis of the debate on multiculturalism and the law see
Santos, 2002c.
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The initial research project ran from 1996 to 2000. A new project, aimed at
preparing the legal reform, was initiated in 2003.

For the second research project, field work was catried out in the Nampula and
Manica provinces (2003-2004).

To date (2005) the project has studied over 40 community courts; 34 during the
first project and 8 during the second project. Some chapters already refer to data
gathered during the second phase of the research.

These courts were chosen taking the following factors into consideration: (i)
proximity to the district capital; (ii) the institutional context, especially the
networking between the community coutts, grupos dinamizadores and traditional
authorities.

Ministério da Justica (2004). Relatdrio ao X Conselho Coordenador. Tete, 13-15 July
2004.

See note 34 in chapter 1.

Associacao Mogambicana de Médicos Tradicionais — Mozambican Association of
Traditional Healers.

A word of caution is needed here, since, following the colonial example, most of
the studies conducted on the subject tend to emphasize the role of the régulos,
forgetting the enormous array of other entities who are considered legitimate and
are legitimized from below by the communities that recognize their authority.

10 The above-mentioned report from the Ministry of Justice states that in

Mozambique there are 592 officially registered religions, structured around 125
religious organizations.
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The Judicial System:
Structure, Legal Education
and Legal Training

Jodo Carlos Trindade and Jodo Pedroso

Introduction

A characterization of the judicial system and the so-called ‘Mozambican legal sector’
is necessary in order to contextualize the litigation patterns and the performance of
the official courts in Mozambique. This chapter presents a brief, purely descriptive
account of the Mozambican judicial system. We do not propose an exhaustive
approach to the subject but instead prefer to focus on the organization of the coutts,
their constitutional framework, their powers, etc. It is impossible, however, to avoid
other questions relevant to the characterization of the judicial system of the country
and the wotk of the courts. Special attention will be paid to the Supreme Court, the
General Attorney’s Office! and the particular institutions involved in legal education
and training.?

1. The Evolution of the Judiciary (1975-1999)

The evolution of the organization of the judicial system from independence to the
present is a reflection of the development of the political system and the legal-
constitutional order of Mozambique. Itis thetefore possible to identify three periods
in the evolution of the organization of the judicial system, which can be defined as:

a) post-independence (1975-1978);

b) the judicial organization of the ‘new legality’ (1978-1992);

¢) the new judicial organization within the context of peace, political pluralism
and a market economy, following the 1990 Constitution in which the separation
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of powers and the independence of the judicial system are enshrined (since

1992).3

The Period from 1975 to 1978

The first period identified (from 1975 to 1978) represents the evolution of the colonial
system into the construction of a new legal order. On 25 June 1975 the Constitution
of the People’s Republic of Mozambique was published, as the almost natural
consequence of the declaration of independence. In it a new (political, economic,
social, etc.) national order was proclaimed — popular power — which aimed to break
with all the old operational frameworks of the colonial state. Expressly enshrined in
the Constitution as one of the fundamental objectives of the Republic was “the
elimination of structures of oppression and colonial exploitation [...] and the mentality
which undetlies them” (Article 4 of the Constitution). Based on this political line, the
1975 Constitution envisaged, in abstract, the fundamental rules for the otganization
of the judicial system, referring them to statutory law for concretization.* In general
terms, it consigned the basis of the judicial function to the courts (Article 62), with
the Supreme Popular Court as the highest organ in the hierarchy of the system,
responsible for promoting the uniform application of the law by all the courts and
ensuring that the Constitution and all the legal norms of the Republic (Article 63)
were implemented. In addition to this, particular attention was paid to the principle
of the independence of courts in the exercise of their functions (Article 65).

The building of a new ‘legal order’ and a new judicial system was one of the
objectives to be fulfilled. The Directive of the Third Frelimo Congress on Justice is
particularly illustrative in this context, emphasizing urgency in the “destruction of
the existing judicial structure, as part of the destruction of the colonial-capitalist
apparatus” (Justica Popular, 1980: 3). The goal was to construct a system of popular
justice inspired by the experiences of the people, especially those in the liberated
zones,’ since “they show just how profoundly incompatible colonial and capitalist
legislation is with the traditions, way of life and characteristics of out society and our
people.” It was in this context that the draft bill of the Law on the Organization of
the Judiciary was discussed widely, at a national level. This experience constituted a
high point in the history of Mozambican justice, with the establishment of a legal
and judicial system that was intended to be unitary and based on the country’s very
reality.

The Judicial Organization of the New Legal Order (1978-1992)°

Three years after independence, the Law on the Organization of the Judiciary of
Mozambique (Law no. 12/78 of 2 Decembert) was approved.

After establishing some general principles to guide the activity of the courts (such
as the guarantee and defense of the legal order and constitutional principles, the
equal right of all citizens to have recourse to the courts, the independence of the
coutts, etc.), the law defined the division of the judicial system. This had “whenever
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possible, and bearing in mind the needs of the system of judicial organization, to
coincide with the division of the administration, with any alteration to the latter
implying corresponding changes to the division of the judicial system” (Article 9). As
a rule, a court was to be in operation in each administrative division. Therefore, in
descending order of the hierarchy of the courts, the functions of the judiciary would
be exercised by the Supreme Popular Court, the provincial popular courts, the district
popular courts, and the local popular courts. Neighborhood popular courts could
also be created “in cities where this was justified by the density of the population or
by other circumstances” (Article 10). The fundamental right to have verdicts
reconsidered — wherein each of the courts had to review, on appeal, the decision of
the court immediately below them — was guaranteed.

In accordance with the Law on the Organization of the Judiciary of Mozambique,
popular courts began to be created at all levels of the country’s administrative divisions:
locality, community village, neighborhood, district, province, right up to the Supreme
Court.

The popular courts (with the exception of the local ones — the community village,
locality and neighborhood courts, which functioned only with elected judges’) were
composed of professional judges appointed by the Ministry of Justice and judges
elected by the Popular Assemblies at the appropriate level.® Although Law no. 12/78
envisaged the creation of the Supreme Popular Court, the former Court of Appeals
of the Portuguese judicial system remained in operation until 1979, when it was replaced
by the High Court of Appeals. The Supreme Court only began to function after
1988, when the Chief Justice, the Deputy Chief Justice and the Justices were appointed.

One of the most striking characteristics of the Mozambican judicial system is that
at all levels, including the Supreme Court, the exetcise of judicial activity is not the
sole prerogative of professional judges. Up to the new Constitutional reforms (2004),
the law also required that elected judges should take part in judicial proceedings
alongside them (see below).

Elected judges were lay citizens who wete presented as candidates to the popular
assemblies and elected by them to carry out judicial duties. Elected judges who had
the confidence of citizens and the Frelimo party sat alongside professional judges
and applied official law.

Elected judges, who still serve today, exetcise authentic jurisdictional functions
and intervene in decisions on matters of fact and matters of law in criminal cases.’
They work in shifts, ensuring that there is a certain amount of circulation among
them. During the time they are involved in working for the courts, they are given
leave of absence from their regular employment.'

The Locality and Neighborhood Popular Courts

The locality and neighborhood populat courts formed the base of the judicial system.
These courts were the only ones made up exclusively of elected judges and had to
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number a minimum of three and a maximum of five judges (Articles 36 and 37 of
Law no. 12/78).

In criminal matters, these courts only dealt with minor infractions liable to lead to
sanctions such as a public warning, community service for no more than thirty days,
payment of a fine not exceeding $ 1,000 or even compensation for the injured party.
In terms of civil litigation, they could deal with cases involving amounts not exceeding
$10,000."

At local and neighborhood level all judges were elected and resolved the cases
presented to them by reconciling the parties concerned. When this was not possible
they made decisions on the basis of common sense and justice (Article 38) and could
only apply measures that did not entail deprivation of liberty (such as fines, temporatry
suspension of a right, and community service).'?

The District Popular Courts

In addition to the elected judges, the district populat coutts included a judge appointed
by the Ministry of Justice, on the advice of the Governor of the Province (Article
30). Both the appointed and the elected judges (a minimum of two and a maximum
of four) had to participate in decisions (no. 1 of Article 31).

In terms of civil jurisdiction, they dealt with cases pertaining to family matters
and all others in which the financial sum involved did not exceed $50,000 (Article 32,
no. 1, a). If there was no special law delegating powers to any other court, they also
dealt with all criminal cases liable to a prison sentence of no more than two years and
with infractions committed by judges from the locality, community village and
neighborhood popular courts involving criminal acts committed during the exercise
of their duties (Article 32, no. 2, a and b). Finally, they also functioned as an appeals
court for all decisions made by the locality, community village and neighborhood
popular courts, which represented the base of the court system (Article 33, no. 2, ¢).

The Provincial Popular Courts”

The provincial popular courts consisted of a judge appointed by the Ministry of
Justice (who acted as the chief judge of the court) and four elected judges. The
presence of the appointed judge and at least two of the elected judges was required
for the court to hear any case or trial (Article 22, no. 1).

These judicial courts had residual powers both in civil and in criminal matters.
They heard all the cases which had not been previously attributed to other coutts
(Article 23, no. 1, a and no. 2, a). They also judged magistrates from the district courts
for crimes committed during the exercise of their duties. In addition, they were
empowered to reconsider, as appeals, all the decisions of the district courts (Article
23, no. 1, b and no. 2, b). However, in relation to civil jurisdiction, the law only
allowed appeals on decisions made by the district courts in which the amount involved
was in excess of $5,000 (Article 34 to the contrary). By decree the Ministry of Justice,
special sections (civil, criminal, labor, etc.) could be created in the provincial courts
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when justified by the amount of work. In this case, judges were nominated to preside
over the various sections.

The Supreme Popular Court

The Supreme Popular Court was the highest body of the judicial system and had
jurisdiction over the entire country. It was responsible for directing the entire
organization of the judicial system, and could “issue instructions or directives of a
general and mandatory nature” to the various courts, “in order to ensure uniformity
in the application of the law.” These directives assumed the status of laws.

The court had to consist of at least six justices appointed by the Ministry of
Justice and a minimum of eighteen elected judges, nine of whom were substitutes.
The appointed justices had to have a law degree and be over 25 years of age.

The court functioned in sections, as a higher court (reconsidering the decisions
of the provincial courts), and as a lower court to — amongst other cases — judge
magistrates from the provincial courts who had committed criminal acts during the
exetcise of their duties. In this case, each section could only deliberate if two elected
judges and one appointed judge (the sentencing magistrate) wetre present.

Decisions made by sections, when operating as a lower judicial court, were heard
as appeals at a Plenary Sitting of the Supreme Court. The Court was also authorized
to standardize jurisprudence, settle disputes relating to jurisdiction between the courts
and other authorities, judge criminal proceedings in which the accused were patticular
categories of people with an important position in the state or the Frelimo party (for
example, the President of the Republic, the Popular Assembly deputies and the
members of the Central Committee of Frelimo party),' etc. In order for the Plenaty
Sitting to deliberate on questions concerning its own powers, at least three appointed
Justices and five elected judges had to be present, in addition to the Chief Justice.

In general, the popular court system as a whole (including the prosecutors who
were an integral part of the system) played a double role: the courts contributed to
the countrywide presence of the new independent state institutions, whilst promoting
the transition from one legal system to another. Popular courts were petceived as part
of a social laboratory where the ‘old” and the ‘new’ characteristics of Mozambican
society could find forms of coexistence and compromise that could be reflected in
the creation of a new legal framework. However, a note of caution is required. In
fact, genuine popular participation in the administration of justice did not really suit
the centralized, authoritarian nature of the single party state of the time, meaning
that, in many instances, the people’s courts became vehicles for the imposition of
state powet, thus delegitimizing their own essence.

The New Judicial Otganization in a Period of Peace, Pluralism and Market
Economy

The political and economic reforms introduced in the country at the end of the
eighties, following the change from a single party socialist regime to a multiparty
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regime defending a market economy, had immediate repercussions on the judicial
system.

The 1990 Constitution gave ample recognition to political and human rights, such
as equality (Article 60), freedom of expression and information (Article 74) and the
right to freedom of movement, as well as the right to reside in any part of the country
or abroad (Article 83). It established the right to strike — except in the essential services
— (Article 91) and freedom of religion and worship (Article 78). It also established the
principle of strict legality to be observed in detentions and trials, the principle of the
presumption of innocence (Article 98), the principle of non-retroactivity in penal
law (Article 99), the right to tesort to habeas corpus (Article 102) and the right to
defense and to legal assistance and aid, regardless of financial status (Article 100).

This new Fundamental Law gave the country access to the global economy and
established various types of ownership: state, cooperative, ptrivate-state joint ownership,
and private (Article 41). While the land remained the exclusive property of the state,
the Constitution established conditions for using and benefiting from the land which
could be conferred upon individuals or collectives (Articles 46 and 47).

The 1990 Constitution, in proclaiming that “the courts shall penalize violations
of the legal order and shall adjudicate disputes in accordance with the law” (Article161,
no. 3) came, in the opinion of many, to reinforce a state monopoly over the production
and application of the law and, consequently, the professionalization of the judicial
function. Subsequent regulatory legislation, by producing a significant turnabout in
the principles and practice of previous judicial practices — which had attributed great
importance to the participation of citizens and communities in the entire process of
the administration of justice — managed, among other things, to define the
disintegration of the courts that had constituted the base of the judicial system (and
which subsequently became known as the Community Courts)."” In the same way, it

altered the hierarchy of the judicial courts'®

by creating new courts with special
powers!” and established the Institute for Legal Assistance and Representation ' and
the Bar Association.” It became necessary, therefore, to formulate certain new rules
for the organization of the judicial system. In addition to those laid down by the
former 1975 Constitution, some general principles were announced which, in modern
constitutions, are enshrined in the democratic rule of law. These include the principles
of the general obligation to comply with judicial rulings (Article 162), the impartiality
and independence of judges (Article 164), exclusivity in the exercise of judicial
functions (Article 160), etc. The creation of special courts was also forbidden: “Other
than the courts specified in the Constitution, no other court may be established with
jurisdiction over specific categories of crimes” (no. 2 of Article 167).2

The new Law on the Organization of the Judiciary — or Organic Law of the
Judicial Courts (Law no. 10/92 of 6 May) introduced profound alterations to the
judicial system, in compliance with the political and constitutional philosophy which
had been adopted, based on the separation of powers and the principles of
independence, impartiality and autonomy of judges and their exclusive obedience to
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the law. The elected judges became eligible to participate only in decisions on matters
of fact, assisting the professional judges (Article 71 of the 1990 Constitution).

The 1990 Constitution defined the courts as sovereign bodies which guaranteed
and reinforced the legal order, securing the rights and freedoms of citizens and the
legal interests of the different bodies and entities officially in existence (Article 169
and 161). This constitutional innovation made judicial, executive and legislative powers
independent, with the Minister of Justice no longer directing the judicial system.”
The courts wete no longer accountable to the Popular Assembly.* Since then, judges
have had their own statutes, which establish basic principles such as their independence
and tenure, define their career structure and establish their rights and duties (Law no.
10/91 of 30 July). The autonomy of the judicial system also had budgetary
repercussions: the national budget has separate sections for the Supreme Court and
the courts at provincial level.”?

The Organic Law of the Judicial Courts establishes that “the courts are sovereign
organs which administer justice in the name of the people” and regulates the
organization, competence and functioning of the courts in the light of the new
constitutional principles. The same law also stipulates new general principles (for
example, citizens’ access to justice guaranteed by the state, the presumption of the
innocence of the accused, public hearings), thus complementing the constitutional
guarantees.

One of the important changes in the new judicial organization was to limit formal
jurisdiction to district level, by adopting the then-dominant interpretation of Article
161, no. 3 of the Constitution. As they did not apply purely legal criteria (written law),
the grassroots (locality and neighborhood) courts created under the previous judicial
organization were excluded from the official judicial system. At the same time, a new
law was passed (Law no. 4/92) creating the Community Courts as bodies for
conciliation and the resolution of minor conflicts under what could be defined as the
informal administration of justice. The Community Courts continued to be ruled by
the principles previously applied to the local and neighborhood courts and remained
under the direction of the Ministry of Justice.

The separation of the executive, a fundamental step towards the construction of
the rule of law, was established to the extent that the government had no responsibility
for the management of the judicial system. This had collateral effects, for which the
system was not prepared. Executive and management tasks increased substantially,
without a corresponding increase in human resources. On the one hand, the courts,
namely the Supreme Court, are currently responsible for the effective functioning
and management of all levels of the official judicial system. On the other hand, the
autonomy of the courts and the General Attorney’s Office has had the parallel effect
of making the attorneys ‘guests’ of the judicial courts, since they ate now no longer
an integral part of them. Consequently, the organization of the judicial system is no
longer dependent on the Ministry of Justice,” the courts no longer use the term
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‘popular’ and the elected judges can now only take part in lower court trials and
deliberate only in matters of fact.

The Composition, Powers and Structure of the Courts

As had been the case under the previous systems, the current court structure was
intended to make the organization of the judicial system correspond, as closely as
possible, to the administrative divisions in the country.”

The system included the Supreme Court and the provincial and district courts
(Article 19, no. 1), with the potential to create specialist courts and district judicial
courts in the capitals of the provinces whenever justified by circumstances (Article
19, no. 2). In its internal order, the power of a court is established in terms of subject
matter, hierarchy, value and territory (Article 22, no. 1). Whenever the circumstances
justify it, specialist judicial courts and district judicial courts can be established in the
provincial capitals. Some specialist courts have already been created — such as the
Juvenile Court in Maputo city,”® the Police Court in Maputo city and the Labor Coutts.
Although created by law in 1992 with competence in labor matters and constituting a
specialist court system, the Labor Courts have not yet been formally established.

The hierarchical structure of the courts guarantees the right to appeal the court’s
decision. Appeals are allowed on matters of law and matters of fact, although in the
latter case this is allowed only once. This means that, as far as matters of law are
concerned, there can be two levels of appeal (from the district court to the provincial
court and from there to the Supreme Court), depending on the requirements
established in the Civil Procedure Code.

In accordance with the changes brought about by the Organic Law of the Judicial
Courts under Decree no. 24/98 of 2 June, the first and second class district courts
hear cases in which the sums involved do not exceed 30,000,000 eficais and 15,000,000
meticais, respectively’” The provincial coutts ate responsible for judging cases involving
amounts of over 30,000,000 meticais. In criminal matters, the district courts are
responsible for judging crimes punishable by sentences of not more than eight years
in prison. The provincial courts, as lower courts, judge civil and criminal cases which
do not fall within the responsibility of the district courts (see figure 6.1).

The District Judicial Courts: The Country, the Courts Created and the
Courts in Operation

Given the exclusion of the base courts from the judicial system, the district judicial
courts act as lower judicial courts. The law envisages the existence of first and second
class district courts and establishes the powers of each. In practice, however, this
distinction is not preserved.

Each of these courts is composed of a Chief Judge, who is a professional judge,
and elected judges (Article 57).%° If justified by the volume of work, they can be
organized into sections, which must, in this case, include a Chief Judge. They function
as a collective and at least two elected judges must be present, in addition to the Chief
Judge when a case is to be decided (Article 58).
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Figure 6.1: The Organization of the Judicial System
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the decisions of the District
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30.000,00 MT, crimes punishable by sen- not exceeding 15.000.000,00
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Source: Law no. 10/92 of 6 May and Decree no. 24/98 of 2 June.
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Law no. 10/92 of 6 May presents a map of the judicial organization in which the
administration of justice covers the whole country. As we have already indicated, this
objective is far from having been achieved.

District judicial courts have limited competence in both criminal matters (ctimes
punishable by up to two years in prison) and civil matters. In civil matters, in addition
to cases involving the aforementioned sums, they also hear cases involving the
jurisdiction of minors (Article 60, no. 1, a). In relation to criminal litigation, they deal
initially with infractions punishable with a prison sentence of not more than two
years, but their powers were widened by Decree no. 24/98 2 June so as to include
crimes punishable by a prison sentence of up to eight years.

In terms of the administrative division of Mozambique, the district courts must
be created by legislation, but this has not happened in the case of 35 of the 143
district courts.”?

An analysis of the districts where the district judicial courts have not been created
by legal decree enables us to detect two kinds of rationale underlying their selection.
The first is that they correspond to the districts which are farthest away from the
capital and have increasingly smaller populations, which the state and the official
administration have difficulty in reaching, or do not reach at all. The second logic is
that of not creating district courts in cities in which provincial judicial courts are
functioning or where other municipal district courts exist, as in the case of Maputo
city.”

Among the courts that have been created, there are six municipal district courts in
operation: three in the city of Maputo (six court offices), two in the province of
Maputo (the city of Matola and Machava) and one in Gaza (the city of Xai-Xai). Of
the 128 rural districts which exist in Mozambique, according to Dagnino ez al. (1996)
the appropriate judicial courts are only in operation in 80 of them. According to the
Ministry of Justice, there were about 90 district courts functioning in rural districts in
2000.7

The situation observed in the field enables us to state that, of the 90 courts officially
understood to be in operation according to the table above, at least four had not yet
been legally created in 2000 (Chemba and Chibabava, in Sofala, and Mabote and
Funhalouro, in Inhambane). In relation to Chibabava, the research team visited the
district at the time of the first project (1996-2000) and found that the administration
of justice was carried out by a ‘Municipal Court’ from the colonial period which was
still in operation and was directed by an assistant district administrator and three
‘elected’ judges.” Also, the more recently created districts are not expected to have
district judicial courts, this being the case in the Macossa district, in this Manica
province.*

As we have already stated, in Mozambique the total number of both rural district
and municipal district (urban) judicial courts with powers at district level is 143.3
With only about 90 in operation, this means that over 50 districts still lack a judicial
court. Thus, the judicial system ends at district level and barely covers 62% of the
districts in existence.
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Table 6.1: Judicial Courts in ‘Rural’ Districts

CABO DELGADO
Ancuabe

Chiudre

Macomia
Mocimboa da Praia
Montepe

Mueda

Namuno

Palma

S A Al o

NIASSA

Cuamba
Madimba
Maua
Marrupa
Mecanhelas
Metangula
Unango

S A Al o

Mavago

NAMPULA

angoshe

Erati (Namapa)
Malema
Meconta
Mecuburi
Moma

Monapo
Mossuril

S A Al o

9. Murrupula
10.  Nacala (Porto)

11.  Ribaue

12, Ilha de Mocambique
13. Rapale

14. Muecate

15. Nametil

16.  Liupo (Mogincual)
17. Memba
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ZAMBEZIA

Chinde

Gurué

Ile
Alto--Mol6cue
Mocuba

Pebane

Milange

Maganja da Costa

A A O A o e

Morrumbala (to open)

MAPUTO
Boane
Manhica
Namaacha

1

2

3.

4. Marracuene
5 Magude

6 Matutuine (Bela Vista)
7 Moamba

MANICA

1 Gondola

2 Guro

3. Machaze

4. Manica

5 Espungabera
6 Catandica

SOFALA

Buzi

Caia

Dondo
Gorongoza
Marromeu
Nhamatanda
Chibabava
Chemba

Inhaminga

A AP SN Al S e
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Table 6.1: Judicial Courts in ‘Rural’ Districts (contd.)

INHAMBANE

3. Chicualacuala
1. Maxixe 4, Chokwé
2. Massinga 5. Guija
3. Morrumbene 6. Mabalane
4. Homoine 7. Mandlakazi
5. Vilankulo 8. Massingir
6. Zavala (Quissico)
7. Inharrime TETE
8. Funhalouro 1. Angdnia
9. Panda 2. Chnagara
10.  Inhassoro 3. Marévia (to open)
11. Mabote 4. Moatiza
12. Nova Mambone 5. Mutarara
13. Langano (proposed) 6. Cahora Bassa
7. Magoé
GAZA . . 8. Macanga (to open)
1. Bilene-Macia 9. Zumbo (to open)
2. Chibuto

Total 90+5 (to open)

Source: Information from the Supreme Court 11/07/2000

The Provincial Courts

Provincial courts exist in all of the country’s eleven provinces (including the city of
Maputo, which has the status of a province), with one or more court offices. They are
presided over by a Chief Judge and are divided into criminal sections and civil sections.
All the provincial judges have a law degree. They can function as lower or higher
courts. In the case of the former, they are competent to hear all civil or penal cases
which ate not the responsibility of the other courts, while still retaining their own
residual powers. The provincial court also considers all crimes or illicit civil acts
practiced by lower-ranking magistrates which are related to the exercise of their duties
(Article 51). When it functions as a lower court, there must be a minimum of two
elected judges and one professional judge present for it to be able to deliberate.

As a higher court hearing appeals against the decisions of the district courts, it
consists of three professional judges, two of whom are required for any deliberations.
As previously mentioned, the Constitution limits the elected judges to heating cases
in the lower court.

In the provincial courts sections can be created as required to deal with the demands
of the workload.
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In the city of Maputo, the provincial court has four criminal sections, three civil
sections, two labor sections and one criminal instruction section. There are also two
courts with special jurisdiction, the Juvenile Court (two sections) and the Police Court.

Between 30 December 1978 and 19 December 1979, legislation was produced to
create today's provincial judicial courts (then known as the provincial popular courts).
Later on, the Judicial Court of Maputo city (2 November 1983), the city of Maputo
Juvenile Court (13 November 1980) and the city of Maputo Police Court were created.
This meant separate jurisdiction for the city and the province of Maputo and an
answer to the concentration, quantity and specific nature of litigation in the capital
of the country.

Between independence and the creation of these courts, the former area judicial
coutts (#ribunais de comarca) — dating from colonial times — remained in operation.

The process of specialization in the provincial judicial courts took place in two
complementary ways. On the one hand, this occurred through the creation of courts
with special jurisdiction (the Juvenile Court and the Police Court in Maputo) and, on
the other hand, through the creation of both civil and criminal specialized sections
and, in recent years, the creation of labor sections (in the city of Maputo, the province
of Maputo and Sofala) and criminal instruction sections (the Court of Maputo city).”

2. The Supreme Court: The Guardian of the Judicial System

Judicial and Administrative Structure

In accordance with Law no. 10/92, the Supreme Court is the highest judicial court
and is composed of the Chief Justice, Deputy Chief Justice, Justices and elected
judges. It consists of a minimum of seven Justices and 17 elected judges, cight of
whom ate substitutes (Article 30).° As alteady noted, since 1992 the judiciary is no
longer dependent on the Ministry of Justice and the personnel within it have become
dependent on the Supreme Court.””

The Justices are nominated by the President of the Republic, on the advice of the
Superior Council of the Judicial System (Article 226, no. 2 and 3 of the 2004
Constitution).

The Supreme Court is organized both as a plenary and in sections. Specializations
are established by the internal regulations of the Supreme Court. The Chief Justice
presides over the plenary sittings. He or she can also preside, when necessary, over
the sectional closed sessions. In this case, the Chief Justice does not have the right to
vote, unless there is a hung verdict (Article 41, no. 1, d and 36, no. 4). The Deputy
Chief Justice replaces the Chief Justice whenever the latter is absent or sick. A plenary
sitting can function as a lower or higher court. In the former case, it consists of the
Chief Justice, Deputy Chief Justice, Justices and elected judges. To deliberate, the
presence of at least two thirds of its members is required (Article 32). Just like the
other attributes which may be conferred, by law, upon the plenary sittings as a unique
body, it can judge crimes and illicit civil acts practiced by a particular category of
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people (for example, the President of the Republic, the President of the Assembly of
the Republic, the Prime Minister and the Justices of the Supreme Court — Article 34).

As a higher court, amongst its other duties, the plenary sitting is responsible for
standardizing jurisprudence, hearing conflicts of jurisdiction between the courts and
other authorities, judge (as the highest body and in matters of law) appeals against
rulings made by the various jurisdictions and reconsidering (on appeal) the decisions
of the sections of the Supreme Court as lower courts (Article 33). With regard to the
sections, when they function as higher courts they are composed of a minimum of
two professional judges. When they rule as a lower court, they also include two elected
judges. The sections, as lower courts, are responsible for judging criminal cases in
which the accused are deputies of the Assembly of the Republic, members of the
Council of Ministers, magistrates and professional judges from the provincial judicial
courts, etc. As higher courts, they judge appeals on matters of fact and matters of law
against decisions which — under the terms of the law on civil proceedings — must be
brought before the Supreme Court; rule on conflicts of duty in the provincial district
courts, hear requests for habeas corpus, etc.

Figure 6.2: The Supreme Court — Judicial Structure

‘ Chief Justice |

Deputy Chief Justice ‘

1% Section Ind Section Civil Military
imi Crimmal Section Section
Court registry office Court registry office Court registry office Court registry office

Accountant’s Office

Source: Law n.o 10/92 and adapted from Dagnino ez al., 1996.

The Supreme Court still assumes the powers of a higher appeals court in labor and
military matters. The Constitution envisages the creation of labor and military
jurisdiction, but this has not yet been implemented.”® In fact, since 1992 — the year in
which the justice and labor commissions were abolished and before the labor courts
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were created — jurisdiction has been exercised on a lower level by the civil sections of
the provincial courts and in appeal by the Supreme Court. The Supreme Court also
rules — as a higher court — in military cases, with the provincial military courts acting
as the lower court. Additionally, it acts as a lower court when dealing with the trials of
higher-ranking officers. Finally, as established by the 1990 Constitution, the
Constitutional Council was formed in 2003. Since then, the responsibilities previously
assumed by the Supreme Court in relation to constitutional and electoral matters
have ended.”

At present (2005), the Supreme Court has a Chief Justice, a Deputy Chief Justice
and six Justices.*” It has two criminal sections, one civil (and labor) section and a
military section, each possessing its own court offices. The court also has an
accountant’s office (see figure 6.2).

In addition to its jurisdictional function, the Supreme Court is responsible for the
general administration of the court system, including its human, financial and
patrimonial resources. Thus, the Supreme Court is internally organized with the aim
of carrying out various managerial and technical support functions for the judicial
apparatus: the Department of Administration, Patrimony and Finance (DAPF), the
Department of Human Resources (DHR), the Department of Information and Legal
Statistics (DILS) and the Library.*!

The Supreme Court: Functions, Independence and the Credibility of the
Courts

The political and symbolic functions of the Supreme Court are of particular
importance in Mozambique, because it is responsible for directing and  supervising
the organization of the judicial system. This encompasses internal control and
discipline, management of the system, litigation resolution and social control, as well
as jurisdictional functions, through its decisions. When it exercises its competence to
judge cases of major social and political interest or those of a political nature, the
Supreme Court also takes on the function of guaranteeing the stability and maintenance
of the political system.

We will pay particular attention, in this chapter, to some of the decisions relating
to the functioning of the political system. When the Supreme Court was entitled to
exercise constitutional competence (up to the introduction of the Constitutional
Council in 2003), its decisions (such as the decision on the unconstitutionality of the
law that decided that Muslim holy days were to be national holidays, as well as its
decisions on electoral matters) functioned as a guarantee of the stability and
independence of the court system.

South Africa, Russia, Hungary or Colombia also provide examples of constitutional
courts (or courts carrying out such functions) which can judicialize politics whilst
maintaining (or constructing) their independence in relation to other bodies of political
power, thus providing credibility for the judicial system. Heinz Klug (1996, 2000),
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however, notes that in the construction of the South African judicial system, there is
a gap between the credibility of justice and the credibility of the Constitutional Court.

The Supreme Court in Mozambique has given credibility to the courts by deciding,
in an impartial and independent manner, to acquit a general accused by the party in
power of treason and attempting a coup d’etat, as well as by penalizing and even
dismissing judges involved in illegal activities.

In an analysis of the Mozambican judicial system, it may be seen that its credibility
can be evaluated from four perspectives: 1) its distance from citizens, Ze. in relation to
citizen access to the law and to justice; 2) the excessive length of cases; 3) the civil and
criminal alegality and illegality of certain corrupt practices; 4) the independence of
the judicial system.

In terms of the Supreme Court, we have to take into account that, at the moment,
one source to its discredit is the excessive slowness of the proceedings, which requires
us to analyze whether this is attenuated, compensated for or even overcome by the
level of political independence which its decisions reveal.

The ability of the judicial courts to judge and sentence crimes of corruption
committed by those who exercise political, economic and social power and/or by
members of the judicial system is also a challenge to their own external and internal
independence. On the one hand, there is an almost total absence in the courts of
cases of corrupt practices imputed to citizens who exercise political, economic and
social power. On the other hand, in cases of corruption practiced by magistrates and
state officials who stand trial, the defendants are usually condemned.

Like the coutts in the countries previously mentioned, an analysis of the Supreme
Court’s performance shows that it has been a guarantor of the consolidation of
independent judicial power in this transitional period in the political system and that,
through its supervisory and managerial functions, it has also established the credibility
of the legal system. Nevertheless, in the opinion of many people we interviewed, the
Supreme Court should be more active in tackling the evils of the system, namely
delays, corruption, inadequate legislation and the poor qualifications of its human
resources.

3. The Organization and Recent Activities of the General Attorney’s Office

Since 1975, the Constitutions have defined the General Attorney’s Office (the body
of state attorneys) as a hierarchical magistracy that functions in parallel with the
court judges, under the Attorney General.” As stated by the 1978 Law on the
Organization of the Judiciary, its functions essentially consist of inspecting and
controlling legality, promoting compliance with the law and participating in the defense
of the established legal order. Together with the courts, it is its mission to file cases,
that is, to present the state’s case against the defendant in a criminal prosecution, to
supervise criminal investigation, to control legality and periods of detention, to
guarantee the protection of minors, absentees and the disabled, and to defend and
represent the interests of the state.
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However, in spite of the new functional model, the General Attorney’s Office as
an institution continued to operate, to a large extent, under colonial legislation.

Law no. 6/89 — approved on 19 September — created the General Attorney’s
Office as a central body of the state. The General Attorney’s Office enjoys autonomy
in relation to both the Ministry of Justice and the official court system and is bound
only by the criteria of legality, objectivity and exemplary behavior. As this law — granting
the General Attorney’s Office a much wider range of powers than before — was only
passed one year before the 1990 Constitution, it does not completely embody
contemporary constitutional principles. For example, it states that the body of state
attorneys represents and defends the property of the Frelimo party, that the Superior
Council of the General Attorney’s Office studies party and state decisions on the law,
justice and legality with a view to their implementation and that the General Attorney’s
Office presents an annual report on its activities to the People’s Assembly.

Both the 1990 and 2004 Constitutions did not include the General Attorney’s
Office among its sovereign bodies.

The General Attorney’s Office has a dual nature. On the one hand, it is a central
body of the state for controlling legality, promoting observance of the law and
defending the legal order. As such, the Attorney-General and the Deputy Attorneys-
General are appointed, released and dismissed by the President of the Republic. On
the other hand it is the highest body of attorneyship in the country, being independent
and accountable exclusively to the law. The General Attorney’s Office therefore
constitutes a parallel body to the judicial magistracy and has as its primary function
the defense and control of legality. The attorneys are bound by the criteria of legality,
objectivity, impartiality and subjection to the law. However, the current Organic Law
of the General Attorney’s Office — which was the first sign of a change in the judicial
system — although advanced for its time, now needs to be adapted to the status quo
created by the new constitutions.

The provincial and district attorney offices are peripheral bodies of the General
Attorneys’ Office. Ata central level there is the Consultative Council (a counseling body
comprising the Attorney-General, the Deputy Attorney-General and the Assistant
Attorneys General) and the Superior Council of the General Attorney’s Office, a
management body comprising the leadership of the institution and the Provincial State
Attorneys (still inactive).

The law envisages the creation of specialized departments and a sectetariat with
technical and administrative duties. The General Attorney’s Office consists of
specialized departments (the Department of Legal Control; the Department of
Criminal Affairs; the Department of Civil Affairs, Juveniles, Labor and the Family
and the Department of Administrative Affairs), a General Secretariat, a Judicial Registry
Office, and the Library and technical infrastructure.

In recent years some of the functions attributed to the Attorney-General have
been carried out by entities within civil society, as is the case with actions aimed at
raising the legal awareness of citizens. Others, such as the control of legality, the
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issuing of legal opinions and the inspection of prison establishments, have been
partially attributed to them, or else are being exercised by other institutions, namely
the Administrative Coutt, the Constitutional Council and the Ministry of Justice.

According to the annual report of the General Attorney’s Office for the year
1999,” the Consultative Council issued legal opinions and analyzed enquiries arising
out of denunciations against deputies in the Assembly of the Republic and the non-
governmental organizations (NGOs). The same document stated that, in the period
under analysis, the Department of Legal Control received and acted on denunciations
through public institutions and bodies of the state in order to achieve legality. The
departments of Criminal Affairs and Civil Affairs, Juveniles, Labor and the Family
helped meet needs and fill internal gaps, working together with civil society and other
state bodies in order to fulfill their mission. The Department of Administrative Affairs
took charge of personnel problems — particulatly training — and oversaw actions
brought against the Mozambican state. The General Secretary initiated a process of
administrative and financial restructuring, replacement of personnel, the
computerization of services and the standardization of statistics from judicial
proceedings.*

The General Attorney’s Office: Problems, Crises and Opportunities

The General Attorney’s Office, like the Mozambican courts, has setious shortcomings
in relation to human resources (in terms of recruitment, selection and training),
insufficient financial resources, inadequate premises (offices and housing for state
attorneys) and equipment. This situation is made worse,, on the one hand, by the
autonomy of the General Attorney’s Office and its separation from the judicial courts,
which has made the state attorneys tolerated ‘guests’ of the court system, and on the
other hand because 15 years after the autonomy of the General Attorney’s Office was
legally established (Law no. 6/89), legislation has still not been issued to approve the
statutes of its magistrates.

Since the early nineties the rise in non-legal, illegal and criminal corruption, violent
crime and urban insecurity have placed the General Attorney’s Office at the center of
controversy in Mozambican society.

Paradoxically, rather than increased support for the idea of consolidating the
General Attorney’s Office, support has frequently been given to the creation of new
bodies to carry out functions within the areas of responsibility of the General
Attorney’s Office.

First of all there were the ‘external’ and ‘internal’ supporters of the Higher
Authority to Combat Corruption within the state, which has not yet been created.
The Superior Council of the General Attorney’s Office was obviously, against the
establishment of such an authority. Secondly, and more recently, the 2004 Constitution
created the legal figure of an Ombudsman, “as an office established to guarantee the
rights of citizens and to uphold legality and justice in the actions of the Public
Administration” (Article 256). So far, however, the new bodies competing with the
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Attorney-General have not begun to operate, although the latter has neither reinforced
nor improved its performance.

Figure 6.3: The Organization of the General Attorney’s Office
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In short, the General Attorney’s Office is repeatedly accused of a lack of action
and of apathy. There have been several successive crises involving the Assembly of
the Republic, which has echoed these criticisms, and which led to the President of the
Republic, in 1997 and again in 2000, to relieve the General-Attorney from office. It is
to be hoped that the solution to the crisis will open up a window of opportunity for
the General Attorney’s Office to establish itself within the landscape of justices in

Mozambique.
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4. The Institutional Structure of the Administration of Official Justice

The administration of official justice is not limited to the judicial courts, the community
courts or even the various modes of legal representation (lawyers, legal technicians
and legal assistants)*® and their organizations (the Bar Association and the IPAJ). We
therefore need to summarize the basic institutional structure of the administration
of justice, with some notes on the following categories of institutions: a) the managerial
and consultative institutions of the judicial courts; b) the Ministry of Justice; ¢) the
Administrative Court; and d) the Constitutional Council.

Table 6.2: The Main Institutional Structures of the Administration of Justice

Ministry ~ Responsible for the Prison Services, Registries and Notary

of Justice  Public services, Religious Affairs, Investigation and Legislation,
inter-institutional legal advice to the Government, technical
supervision of legislation drafted by other Ministries, awarding legal
recognition to associations, foundations and political patties,
articulation between the State and religious organizations.
Responsible for the Law Reform Commission recently transformed
into a Technical Unit for Law Reform (UTREL), the Centre for
Legal and Judicial Training (CEJJ), and the IPA].

Judicial Consisting of a Supreme Court based in Maputo which began
Courts operating after 1989, 11 provincial judicial courts —
including the City of Maputo Court — and about 90 of the
147 district judicial courts throughout the country.
The judicial magistrates are appointed, promoted, removed
or dismissed by the Superior Council of the Judiciary — the
self-governing body of the judges — under the direction of
the Chief Justice of the Supreme Court.

Constitu-  Responsible for weighing the constitutionality of laws and
tional the illegality of other normative acts of state offices, assessing
Council electoral complaints and appeals in the last instance and

validating and proclaiming electoral results.

Adminis-  Responsible for judging actions which have, as their aim, litigation

trative resulting from administrative fiscal and customs matters and

Court controlling the legality of administrative acts, in addition to inspecting
the legality of the State Budget and public expenditure (the Court of
Accounts).
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Table 6.2: The Main Institutional Structures of the Administration of Justice

(contd.)

General Responsible for initiating and carrying out legal actions,

Attorney’s  especially criminal proceedings; controls the legality of

Office detentions, guarantees the protection of minors, absentees
and the disabled, and defends and represents the interests
of the state at central, provincial and district level.

Institute Guarantees access to justice and free legal assistance

of Legal  and defense to economically disadvantaged

Assistance citizens. Dependent on the Ministry of Justice.

and Repre-

sentation

(IPAY)

Bar Created in September 19906, consisting only of law

Associa- graduates (around 300 lawyers, the vast majority

tion of whom ate based in the city of Maputo).

Faculties  Currently under the guardianship of the Ministry of Education

of Law* and Culture. Since the eatly 1990s several private universities
have been offering law courses. The main Law Faculty,
however, remains the one at Eduardo Mondlane University.
In 2002 it had 947 students enrolled in daytime and evening
courses (the Faculty also has a branch in Beira city).
The undergraduate course lasts 4 years. In October 2002 a
Masters course was also introduced,

Commu-  Fully integrated into the Judicial System (as the local popular

nity courts) until 1992. Since then, considered bodies for the

Courts extra-judicial resolution of minor disputes. Although

supervision of the Community Courts has been assigned to
the Ministry of Justice, these courts remain separate from
the official justice bodies.

Source: Dagnino ez al., 1996; 1990 and 2004 Constitution; CFJJ/CES, 2004
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The Management and Consultative Institutions of the Judicial Courts

In accordance with Law no. 10/92 of 6 May, management of the judicial organization
is exercised by the Chief Justice of the Supreme Court and by the Judicial Council.
This body — which normally meets once a year or else extraordinarily, whenever justified
by citcumstances and convened by the Chief Justice — includes the Deputy Chief
Justice, the Justices and General Secretary of the Supreme Court and the Chief Judges
of the provincial courts. It is their responsibility, amongst other important matters, to
establish the guiding principles of judicial activity, assess their efficiency and consider
and approve the plans, programs, and annual budget proposals of the courts. In
addition to this body, a Consultative Council also operates at the level of the Supreme
Court, consisting of the Chief Justice, Deputy Chief Justice, General Sectretary and
four other senior judicial individuals appointed by the Chief Justice. Its function is to
analyze and issue opinions on matters submitted for its consideration.

In turn, the statutes of the Judicial Magistrates instituted the Superior Council of
the Judiciary as a self-governing magistrates’ organization, responsible for nominating,
appointing, transferring, promoting and dismissing members, as well as evaluating
professional merit and exercising disciplinary action.*” It is composed of the Supreme
Court Chief Justice, the Deputy Chief Justice, two members appointed by the President
of the Republic, five elected by the Assembly of the Republic and seven members of
the judicial system elected by their peers.*®

The Ministry of Justice

After the courts and the General Attorney’s Office became autonomous, the Ministry
of Justice suffered a substantial reduction of its powers. It is responsible for legal
reform, the community courts, the Prison Services (a responsibility which it shares
with the Ministry of the Interior), the IPAJ, the Registry and Notary Public services,
the editing of legislative texts and the supervision of legislation from other Ministries.
Recently the Centre for Legal and Judicial Training was created within the Ministry
and put in charge of training for all the legal professions and for socio-legal research
into law and justice in Mozambique.

The Ministry of Justice Department of Research and Legislation is responsible
for developing research into legal matters as well as compiling and publishing the
main legislation of the country. Nevertheless, this Department has been practically
inoperative in this respect for some years.

The Administrative Court

After the new 1990 Constitution came into force, the Administrative Court was
revitalized. It decides on administrative litigation in a single instance (conflicts arising
from administrative acts, mainly between the citizen and the state) and decides on
appeals in fiscal and customs litigation. In addition to its jurisdictional competence,
the Administrative Court is responsible for controlling the legality of administrative
acts and inspecting the legality of public expenditure, thereby assuming the function
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of a Court of Accounts. This has, to date, been its main activity, giving the
Administrative Court functions similar to those of the General State Auditor.

Having emerged from a period of stagnation and almost complete inaction, the
Administrative Court is still in a phase of replenishing its human (magistrates and
functionaries) and material resoutrces. Some legislative measures have been taken in
order to update its methods of operation and help it adjust to the new situation in the
country. There still remains, however, an urgent need to reform the Administrative
Code.”

The Administrative Court is not yet represented at provincial level, but three
‘regional’ administrative courts are planned (with competence for the provinces in
the north, center and south of the country, respectively) when enough appropriately
trained auditors are available.

5. University Law Education and Legal and Judicial Training Institutions

Universities Law Schools

An analysis of education and legal training is essential to an understanding of the
performance of the courts and the reform agenda for the legal system. Having opened
in 1975, shortly before independence, the Law Faculty at Eduardo Mondlane University
was closed between 1983 and 1987, following a review of its academic curriculum.
Now it offers daytime and evening law courses, the latter attended mainly by student-
workers. Both courses last four years. In 2002, 947 students were enrolled in the
Faculty of Law. The data available indicates that there is a growing demand for
admission (in 2002 about 2,000 candidates applied for the 100 available daytime
vacancies). Recently, this School — the oldest in the country — opened a branch in
Beira city.

Whilst in the late 1990s one of the strongest criticisms of this Faculty was the low
number of graduates (amounting to 32 in 1999), conditions have since improved,
with a significant increase in the number of students graduating since 2002 (see below).

The curriculum, like others in the country, is very similar to the curricula of the
European Law Faculties in the Roman-Germanic tradition. In other words, there is a
strong emphasis on legal dogma and specialist legal-technical knowledge, with little
emphasis on subjects or areas of study that provide an understanding of the plurality
of legal orders in Mozambican society and the need for articulation between oral and
written law, so that the social and cultural contexts in which each of these operates
can be understood. The teaching of state criminal law is based on sanctions, yet the
cultural practices of the people of Mozambique ate based on reconciliation. The
teaching of law must free itself from the strict formalist limits of a curticulum structure
that is excessively dogmatic, reconciling expert legal knowledge with a general
understanding of the production, function and conditions for the application of
positive law. A multidisciplinary approach to the teaching of law which is able to
reveal the social contexts undetlying the norms and legal relations entails providing
students with new working methods, encouraging active participation in teaching,
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teamwork, seminars, applied research or legal aid wherever needed. It also requires
the introduction of new subjects which focus more on areas such as the History of
Law, the Sociology of Law, the Anthropology of Law or the Philosophy of Law.

Very recently, the Eduardo Mondlane University’s Law Faculty initiated a pilot
legal clinic (the Law Practice Centre) in Maputo, so that students could put the
knowledge they had acquired into practice, whilst granting legal aid to the more needy
citizens.

Since the mid-nineties new Law Schools have opened, all in private universities.
For example, the ISPU,* ISCTEM®' and the Catholic University of Mozambique® —
in various regions of the country — all offer law degrees. Therefore, in addition to
students graduating in foreign countries, there has been a substantial increase in the
number of law graduates in recent years, generating a wealth of lawyers for the private
sector and a greater possibility of integrating law graduates into all levels of the state
apparatus, namely the courts and state attorney offices.

As a result, there has been a dramatic increase in the number of law graduates. In
2003, 353 students graduated from the various Law Schools, 42% (147) of whom
were from the Eduardo Mondlane University. In the same year over 2,300 students
were enrolled in Law Schools (Ministério do Ensino Superior, Ciéncia e Tecnologia,

2004: 5-6, 10).%

The Center for Legal and Judicial Training

The scarcity, quality and fragmented nature of legal training created the need to establish
a central entity responsible for the legal training of magistrates: the Centre for Legal
and Judicial Training (CFJJ).>* With the CEJJ, the cootdination of training activities —
previously undertaken separately by each judicial institution — was achieved, thereby
contributing to the creation of a common legal culture for the vatious actors in the
justice sector.

Created by Decree no. 34/97 of 21 October, the CFJJ provides initial, continuous
and specific training for judges, prosecutors, justice officials, public defenders and
other sector employees (for example, court registry office and public notary staff).

In order to complement the professional training that should be adapted to the
country’s circumstances, the CFJ] seeks to create a new profile for the magistrate, in
which the normative and technical-bureaucratic culture is replaced with a legal, political
and democratic culture — a culture that has justice as its strategy and, on this basis,
makes it possible to handle legal cases and legal judicial activity advantageously. Justice
is, therefore, strategically in the service of social cohesion and the deepening of
democracy, which means effective respect for human rights.

The general principles behind this new training, selection and recruitment
correspond, first and foremost, to an initial training that cannot be obtained within
the Law Faculties alone.

The CEJJ also provides for the possibility of having magistrates whose initial
training is not in law. This will be tried out in pilot projects, for example in the area of
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family, juvenile or labor law, and the profile of the judge must emerge from this
intervention.

In short, this means that in-service and complementary training are becoming
increasingly important.

Training must also be specialized, or contain periods of specialization within it.
The number and quality of trained judges is inadequate. Whilst almost all the judges
and prosecutors at provincial level are law graduates and have entered their professions
after a period of specific training at the Centre for Judicial Studies in Lisbon ot, more
recently, at the CFJJ, thetre are very few graduate judges at district level; the rest have
only received basic training. Hence, the CFJJ also offers improvement coutses, moving
away from the dogmatic and formalistic legal education provided by the Law Faculties
and seeking to discuss with the trainees the real problems faced by citizens, for which
they demand justice.

Increasingly, courts with specialized competence must also have specific forms of
training, with specific entry conditions and specific exams — which is the case in the
criminal instruction coutrts, the sentencing courts and the administrative, maritime,
commercial, arbitration and fiscal courts.

The Centre was therefore designed to serve a new judicial, political and democratic
culture. It is structured according to the following principles:

a) the CFJ] teachers are, as far as possible, people with a wide range of professional
experience — internship should not just take place in the courts;

b) with regard to formal law, the judicial courts are not the only instances for
settling conflicts in Mozambique; it is deemed important to acknowledge the
complex legal reality that characterizes Mozambican society;

¢) the computerization of the judicial system is a crucial process and it is therefore
necessary to acquire some basic knowledge of information technology;

d) recruitment and selection have to be pluralistic;

e) evaluation and disciplinary systems must be strict, but always contain two phases:
firstly, pedagogical evaluation, followed by corrective evaluation.

In addition, in order to complement a professional training that should reflect the
country’s circumstances, the Centre also undertakes research into the administration
of formal and informal justice. Although it is one of the most recent institutions in
the justice sectot, the Centre already enjoys considerable prestige, has held many
courses and training activities for a variety of judicial actors (including criminal
investigation officers) and has assembled a group of highly qualified Mozambican
trainers and researchers (including lawyers, anthropologists and sociologists).

Conclusion

The evolution of the organization of the judicial system from independence to the
present mirrors the development of the political system and the legal-constitutional
order of Mozambique. Itis therefore possible to identify three periods in the evolution
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of the organization of the judicial system which can be defined as: a) post-
independence (1975-1978); b) the judicial organization of the ‘new legality’ (1978-
1992); ¢) the new judicial organization within the context of peace, political pluralism
and a market economy, following the 1990 Constitution in which the separation of
powers and the independence of the judicial system are enshrined (since 1992). After
2004 a new period began, based on the new constitutional principle of recognizing
legal pluralism (Article 4).

In contemporary Mozambique, the Supreme Court manages the administration
of the court system, including the lower district courts, as well as the provincial courts.
The district courts suffer from a lack of human resources, as well as from insufficient
financial and material resources. In addition, not all districts have a formally established
and/or functioning official court.

The intermediate-level or provincial courts also suffer from a serious lack of both
human and financial resources, although the judges who serve in them do have law
degrees. Nonetheless, some of these courts are already operating with general and
more specialized sections (civil, labor, and criminal instruction). Specialized courts
also operate in Maputo city (Police and Juvenile courts).

The administration of official justice is not limited to the judicial courts, the
community courts or even the various forms of legal representation (lawyers, legal
technicians and legal assistants) and their organizations (the Bar Association and the
IPAJ). The main institutional structure of the administration of justice is divided into
the following categories of institutions: a) the managerial and consultative institutions
of the judicial courts; b) the Ministry of Justice; ¢) the Administrative Court; d) the
Constitutional Council.

In conclusion, it should also be noted that two important changes have taken
place in recent years that ate central to the development of the justice system in
Mozambique. Firstly, new private and state Law Faculties have been opened (in Maputo,
Beira, Quelimane and Nampula). Secondly, the Centre for Legal and Judicial Training
has been established and is responsible for training judges and state attorneys, as well
as other judicial officials. In the near future, this will provide more and better qualified
human resources for the courts.

Notes

1 Procuradoria Geral da Repiiblica, in Portuguese.

2 See also chapter 2, which presents an overview of the main political and legal
changes in Mozambique.

3 Recently a new period was initiated, following the approval of new constitutional
reforms (2004) which led to the recognition of legal pluralism in the country.
Since the necessary —and long-awaited — reform of the judiciary is still in progress,
this period will not be analyzed in this chapter.

4 The option was to build a unitary legal system within a unitary state, prompting a
transitional process in which the new Law had to be constructed from the concrete
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expetience of conflict resolution at the local level. Although the 1975 Constitution
did not contain any specific reference to customary law, several Frelimo directives
on law reform pointed to the need to gather and study local customs for conflict
resolution, as well as to the experience of the liberated areas during the struggle
for independence.

5 Regions of Mozambique controlled by Frelimo during the struggle for
independence. There, the nationalist leaders devised the entire strategy for future
political and social development of the country.

6 On this period of popular justice, see Sachs and Welsh (1990); Gundersen and
Berg (1991); Gundersen (1992).

7 These judges were elected directly, by the community.

oe}

See also note 27 in chapter 2.

9 This situation was to change with the 1990 Constitution and with the present
Organic Law of the Judicial Courts (Law no. 10/92 of 6 May), as we shall see
later. After the constitutional reforms of the eatly 1990s, elected judges could
only intervene in decisions on matters of fact and lower court trials. The 2004
Constitution reaffirms, in Article 210, the principle of the participation of elected
judges in court, maintaining their intervention in lower court hearings and decisions
on matters of fact (no. 2). This article imposes some conditions on their
participation, by affirming that their presence will “be compulsory in cases where
procedural law requires it, or when the trial judge so decides, when the Attorney’s
office recommends it or when the parties request it” (no. 3).

10 This system of using lay judges elected by assemblies representing the people to
exercise judicial functions is not unique to the Republic of Mozambique. There is
also, for example, the case of the former Soviet Union, in Terebilov (1978), ot
even the social judges which Portuguese legislation admits in jurisdiction relating
to Labor, the Family and Minors; in the latter case, the jury can intervene, at the
request of the interested parties, in penal judgments.

11 The colonial escudo was replaced by the metical — the new Mozambican currency —
in 1980.

12 In this section of the chapter, legal references without further specification belong
to Law no. 12/78 of 2 December.

13 The equivalent of the High Court.

14 Until the beginning of the 1990s, Mozambique had a single party political system.

15 See Law no. 4/92 of 6 May, which created the community courts. This topic is
analyzed in detail in chapter 10.

16 The base of the formal judicial system became the district courts, with the creation
of 1stand 2nd class district courts envisaged, in addition to the provincial courts
and the Supreme Court (Law no. 10/92 of 6 May).

17 For example the labor coutts, which teplaced the former Labor Commissions of

Justice (Law no. 18/92 of 14 October).
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18 Instituto de Patrocinio e Assisténcia Juridica — IPAJ, in Portuguese. On this subject see

chapters 2 and 9.

19 See Laws no. 6 and 7/94 of 13 and 14 September, respectively.
20 This constitutional guarantee becomes extremely important when we look at the

21

history of post-independence Mozambique. The 1975 Constitution, incomplete
in terms of basic rights, allowed the creation of the Revolutionary Military Court.
This aimed to combat crimes which threatened the political, social and economic
otder of the country. It is known that this Court, albeit in another political context,
eventually threatened some guarantees which nowadays are considered inalienable
(for example, the right to defense and protest, the right to a retrial by appeal, etc.)
and sanctioned the death penalty.

The scenario of law and justice during the petriod from independence to the end
of the eighties was dominated by extreme institutional simplicity and strong
centrality. The Ministry of Justice was in control and was responsible for the
coutrts, public prosecution, the defense and representation service and the prison
system. There was a single line of command and a unitary policy on building
justice, dominated by a concern to cteate popular courts as bodies for the
administration of justice. The goal was both to resolve conflict and to educate
citizens in the new values that needed to be affirmed and imposed.

22 Now the Assembly of the Republic.
23 Since then, the Supreme Court proposes a budget to the Ministry of Finance,

which draws up the final budget.

24 But the President of the Republic appoints the Chief Justice and the Deputy-

25

26

27
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Chief Justice of the Supreme Court, and the Chief Justice of the Supreme Tribunal
then proceeds with the investiture of the President of the Republic. The
appointment of the Chief Justice and Deputy-Chief Justice is ratified by the
Assembly of the Republic. The other professional Justices in the Supreme Court
are appointed by the President of the Republic on the advice of the Superior
Council of the Judiciary (which, apart from the automatic inclusion of the Chief
Justice and Deputy-Chief Justice of the Supreme Court, also consists of two
members designated by the President of the Republic, five elected by the Assembly
of the Republic and seven members of the judiciary elected by their peers — Article
221 of the 2004 Constitution).

At this point, citations from legal norms which are otherwise unspeccified belong
to Law no. 10/92 of 6 May.

The Juvenile Court only functions in Maputo city, with competence in civil matters
(maintenance, attribution of paternal power, recognition of paternity, among other
matters). In 2000, the criminal section, which was to deal with juveniles below the
age of criminal responsibility (under 16 years of age), was not operating,

At the time, the exchange rate for 1 US§ was about 12,000 #zeticais. Nowadays, it is
about 24,000 seticais.
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28 Most of the district judges however, have only had an ad hoc training lasting six

29

30

31

32
33
34
35

36

37

38
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months to one year, initially organized by the Supreme Court and later by the
Centre for Legal and Judicial Training (CFJJ]). Only a few district courts have
judges with a law degree, although the number is on the increase.

In 2000, the districts which did not have courts were: eight in the province of
Cabo Delgado (Ibo, Mecufi, Meluco, Quissanga, Balama, Muidumbe, Nangade
and Pemba-Cidade); seven in Niassa (Majube, Mecula, Muembe, N’gauma,
Metarica, Nipepe and Lichinga-cidade); one in Nampula (Nacaroa); three in Tete
(Chiuta, Tsangano and Chifunda); three in Manica (Tambara, Macossa and
Chimoio-cidade); four in Sofala (Chemba, Chibabava, Maringue and Muanza);
four in Inhambane (Mabote, Jangamo, Funhalouro and Inhambane city); three in
Gaza (Xai-Xai, Chigubo and Massangena) and two in the city of Maputo (municipal
districts 2 and 3).

The court in the city of Beira (with district powers) functions as the 3rd Criminal
Section of the judicial court of the province of Sofala (Law no. 12/78). According
to information provided by the Chief Judges of the judicial courts of Zambezi
and Nampula provinces, the 2nd Criminal sections of the provincial judicial courts
function as judicial courts with district powers (information from February 1998).
In 2003, besides the 11 provincial courts, the Supreme Court Statistics Department
reported the existence of 105 district courts (including city courts). However,
during the research carried out in 2004 we observed that some of the district
courts were not operating,

These judges were not elected according to the principles established in the Organic
Law of the Judicial Courts, but appointed from amongst worthy local candidates.
This information was obtained during the second part of the research project.
See José et al., 2004.

Dagnino ez al., (19906) refers to the existence of 147 district courts.

The creation of labor sections fulfills a legal requirement and is also part of Law
no. 18/92, of 14 October. The criminal instruction sections derive from Law no.
2/93, of 24 June.

The 2004 Constitution does not refer to the possibility of incorporating elected
judges into the Supreme Court (Article 226), as opposed to the ecarlier 1990
constitution. The latter specifically stated, in article 170 no. 1, that “the Supreme
Court shall be composed of professional judges and elected judges”. The
participation of elected judges may occur in lower trial court hearings, and upon
request, as determined by law.

Personnel from the Justice Department now come under the General Attorney’s
Office.

In addition to judicial courts, Article 167 of the 1990 Constitution envisaged
administrative, military, customs, fiscal, maritime and labor courts, the majority of
which are still not in operation. Article 223 of the 2004 Constitution defines the
existence of several categories of courts: the Supreme Court, the Administrative
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Court, and the courts of justice. It also recognizes the possibility of administrative,
labor, fiscal, customs, admiralty, arbitration and community coutts.

39 As the Council began operating in 2003, it was not included in our initial research
and therefore we only comment briefly on its activities.

40 In August 2000, after one of the Judges was appointed Attorney-General, only six
Justices remained in the Supreme Court. In 2003 two new Justices were nominated,
including the first woman Justice in Mozambique.

41 Those responsible for the departments are ordinary-ranking functionaries but, in
fact, up to 2000 only the DAPF had an appointed head. The organization of the
Supreme Court establishes two more divisions, both under the DAPF: General
Administration, and Patrimony and Finance, which, however, are still not in
operation. The DHR is basically responsible for managing the non-specialist
personnel working in the courts. In relation to magistrates, all matters are now the
responsibility of the Superior Council of the Judiciary, which has its own individual
procedures. As far as justice officials are concerned (notaties and bailiffs),
responsibilities are shared between the Superior Council itself, which “evaluates
professional merit and exetcises disciplinaty actions” over justice officials, and the
DHR/DRH of the Supreme Court, which is responsible for appointing them.
The DAPF has similar duties to those existing in other state departments,
particularly in the Ministries. However, in the case of the Supreme Court, it shares
some responsibilities with the Treasury. The DILS compiles the statistical data
received from the provincial judicial courts and the sections of the Supreme
Tribunal itself and publishes them annually as Legal Statistics. This department,
however, operates under great difficulty, due to the fact that it has no specialized
staff and there are no reliable controls on the trustworthiness of the data received
from the provinces. It may be said that this has been a neglected area to date,
which is only occasionally revitalized, usually around the beginning of the judicial
year (Dagnino ez al., 1996).

42 The Provincial Attorney’s Offices and the District Attorney’s Offices are peripheral
bodies of the General Attorney’s Office.

43 The Attorney-General informs the Assembly of the Republic annually on the
activities of the body of state attorneys, the crime situation in the country and
initiatives to prevent and fight crime.

44 The report also stated that the registry office had received 525 cases and decided
over 448 cases from the Supreme Court, provincial and district attorneys.

45 The bill for the Dectree which will create a new system for access to justice and to
the law recognizes paralegal staff — whether professionals or volunteers without a
university degree — who will “be especially trained to work in the future ‘Centers
for access to justice”’.

46 This subject is covered in more detail below.

47 Articles 220 and 222 of the 2004 Constitution.

48 Article 221 of the 2004 Constitution.
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49 It is not our intention here to go into the full details of the functions of the
Ministry of Justice, since those that are of interest to this study (the IPAJ and the
Community Courts) will be covered in greater detail elsewhere. Administrative
justice is not the object of this study, and for this reason we have limited ourselves
to a few brief observations.

50 The Instituto Superior Politéenico e Universitdrio, which offers a four-year law course. It
awarded its first bachelor degrees in 2000.

51 The Instituto Superior de Ciéncias ¢ Tecnologia de Mocambique, which offers a four-year
law course.

52 The UCM law course lasts five years, including an introductory year of general
studies. The UCM Law Faculty awarded its first bachelor degrees in 2000.

53 Early in 2002, Masters courses were also introduced into some of the Law Faculties,
including at Eduardo Mondlane University.

54 Centro de Formagio Juridica e Judicidria, in Portuguese. The CF]J depends on the
Ministry of Justice, although it holds administrative autonomy. Most of its activities
are funded by international organizations (on the subject of foreign aid to the
justice system, see also chapter 7).
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The Courts in Action:
Functions, Resources, Case Flow
and Characterization of Litigation

Jodo Pedroso, Jodo Carlos Trindade,
Maria Manuel Leitio Marques and André Cristiano José

Introduction

The Functions of the Court in Contemporary Societies

In contemporary societies courts have different types of functions. Three main
functions may be distinguished: instrumental, political and symbolic. In complex
and functionally differentiated societies, the instrumental functions are those which
are specifically attributed to a given sphere of social action and which ate said to be
fulfilled when the said sphere operates effectively within its own functional limits.
The political functions are those through which the sector-based spheres of social
action contribute towards maintaining the political system. Finally, the symbolic
functions are the set of social orientations which the different spheres of social
action use to contribute towards the maintenance or destruction of the social system,
as a whole.

The instrumental functions of the courts are as follows: the resolution of conflict,
social control, administrative acts and the creation of law. Resolution of individual
or collective conflicts is the aim of court activity. Social control is the set of measures
—internalized or imposed — that are adopted within a given society in order to prevent
individual actions from deviating significantly from the overall pattern of sociability,
which, for this reason, is called the social order. The social control function of the
courts relates to their specific contribution in maintaining the social order and restoring
it when it is violated (Santos et a/., 1996: 51-52).
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The administrative functions refer to a series of actions which involve neither the
resolution of conflict nor social control (processes which merely involve certification
in situations in which there is no litigation or non-judicial functions are carried out by
magistrates).

An analysis of the performance of the coutts in terms of penal justice corresponds
therefore to an analysis of the effectiveness of the judicial system within the area of
social control. This becomes more problematic when the pace of social change
becomes increasingly rapid. The judicial system — with its institutional, normative and
bureaucratic weight — has always expetienced difficulties in adapting to new situations
involving deviant behavior. Control of corruption and transnational crime are good
examples of the difficulties in adaptation faced by judicial systems.

Political systems can live with high levels of so-called common criminality, but
not with organized crime, political crime and crimes committed by politicians during
or as a result of the exercise of their functions, as in the case of corruption. The
impunity of this type of criminality, beyond certain limits, threatens the system’s own
conditions for reproduction. In exercising social control, the courts — as sovereign
bodies — are also exercising an eminently political function, either through repression
or through the selective way in which they act.

Besides being instrumental and political, the control function is also symbolic,
since it acts on values recognized as being particularly important to the normal
reproduction of a society (the values of life, physical integrity, honot, ownership,
etc.). Effective action in this domain has the effect of confirming the values that have
been violated. Since citizens’ rights, when internalized, tend to become the basis for
concepts of retributive and distributive justice, the guarantee that the courts protect
these rights usually tends to have the powerful effect of a symbolic confirmation
(Santos ef al., 1996: 52 and ff.).

The political functions of the coutts do not only extend to social control. Recourse
to the courts by citizens for civil, labor, administrative matters, etc. always implies
exercising an awateness of rights and, in this sense, itis a means of exercising citizenship
and political participation. In democratic societies the extent of the legitimacy of the
political system also depends on the quality of the courts’ performance and,
consequently, whether they function independently and are accessible, quick and
effective.

In this, and the following chapter, our analysis of the human, matetial and financial
resources of the judicial system, litigation (Ze. the conflicts that are brought before
the courts) and the main constraints on the system will enable us to assess the
performance of the courts in exercising their functions and in relation to the exercise
of citizenship in Mozambique.
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1. A Characterization of the Resources of the Judicial System

Human Resources in the Courts

Itis generally accepted that human resources — the judges, state attorneys, functionaries
and justice officials — are insufficient and that they are not adequately qualified. In
addition, the staffing is inappropriate for the situation in Mozambique, with an
‘unrealistic’ number of professional posts and categories. With the exception of those
commanded by the Supreme Court Justices, salaties are demoralizingly low, and
frequently ate not paid on time. In addition, elected judges spend long periods of
time without receiving any compensation and their fees are very low.

Accotding to Dagnino e al. (1990), in 1996 the Supreme Court considered that
Mozambique needed more than 200 judges with academic training to get the judicial
organization into good working order. In 1996 there were scarcely more than 120
judges in existence; in 2003 this number had tisen to 159." Of these (including the
eight Justices in the Supreme Court), only a small number (27) were law graduates in

1996; in 2003 the figure had doubled (56).?

Table 7.1: Provisional Analysis of Judges (from official courts)

Courts Estimate

Supreme Court
(6 Court Registry Offices: 2 Civil, 2 Criminal,

1 Labor, 1 Military) 14
Provincial Conrts

(Civil, Criminal, Juvenile, Police and Criminal Instruction) 56
Provincial Iabor Courts 12
District Courts

(160 Court Registry Offices, Civil and Criminal) 160
District Courts

(147 sections, Criminal Instruction) 147
Total 389

Source: Decree no. 40/93 of 31/12; Law n0.18/92 of 14 October and Dagnino ¢z a/.,
1996.

The first question we should pose in relation to the provincial courts is whether at
this stage in the development of the Mozambican judicial system it is necessary to
have a criminal instruction judge (.¢., a judge in charge of pre-sentence investigation)
and a labor judge in all the provincial judicial courts. In light of the analysis of the
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movement of cases which we are about to present, it is certainly not a priority that all
these positions should be filled.

In the mid 1990s, of the 39 provincial judges appointed, only 20 were law graduates.
This number includes those who had finished the academic part of their course in
the Law Faculty at Eduardo Mondlane University and were waiting to defend their
final dissertation. Of the rest, some had only attended a one- or two-year coutse,
whilst the others were judges who had had no higher education but had attended ad
hoc courses organized by the district magistrate training program.

As far as the district magistrates were concerned, they supplied around 47% of
the total number needed. This figure is reached by considering that 147 district courts
should have been in existence, with a total of 160 court offices or sections. It does
not take into account the labor courts and criminal instruction judges at district level
(Dagnino ez al., 1996). A strict application of Decree no. 40/93 of 31 December and
Law no. 18/92 of 14 October would imply a labor court and criminal instruction
section in each district court, which would mean that 454 judges would be needed to
serve in the total number of existing and planned district courts. Direct observations
from our case study revealed, on the one hand, a conviction that this number of
judges was not necessary and was even absurd and, on the other hand, that we are not
sute of the needs of the district courts in all districts.?

In fact, from the point of view of training, the picture has changed over the last
decade. In 1996 most judges had only had an ad hoc training, acquired through courses
organized cither at a central or provincial level, with some having benefited from
additional training programs. More recently, after the Centre for Legal and Judicial
Training was created, many district judges benefited from more specific training, In
1996, in addition to the existing 76 district judges, there were also eight substitute
judges who carried out their duties without possessing the status of a magistrate and
without any specific legal training. They were very experienced elected judges or court
clerks. In 2003, the data available suggested that the number of judges with ad hoc
training had been reduced to about one hundred.

The number of judges trained in law is still far from ideal to ensure the functioning
of the judicial sector under the terms envisaged by the law, with citizens’ rights
guaranteed and defended. It is therefore imperative to establish a plan for recruiting
ot contracting judicial magistrates in accordance with particular priorities, which will
have to be defined.*

This aspect will have to merit special attention, since it will have to be balanced
against many other factors such as the availability of funds to pay the magistrates and
justice officials who have been contracted, the availability of the officials themselves,
and the existence of premises for courts and residences for magistrates, court clerks
and other court officials (Dagnino e# al.,, 1990).

However, recruiting magistrates is not easy, bearing in mind the unattractive
salaries.” In 1998, magistrates’ salaries vatried from between a maximum of 8 to10
million meticais at the top of the scale, to around 1,700,0.00 meticais for first class
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judges and a minimum of 650,000,00 weticais for district judges. To this basic salary
were added the emoluments derived from the income of the courts (on average a few
hundred thousand eficais) and the extra benefits established in the Statute of Judicial
Magistrates: housing, watet, electricity, telephone (up to a certain limit) and a vehicle.
However, due to the scarcity of resources, these benefits very often did not materialize,
which prevented judges from being assured of a standard of living which, if not
equal to, was at least sufficiently competitive with what they could obtain in other
professions with the same or equivalent training;

Although by 2004 the picture had significantly improved, much more still needs
to be done. It would not be an exaggeration to state that if decent conditions are not
created for judicial magistrates at all levels of the profession — as well as for the
magistrates in the General Attorney’s Office — the country runs the risk of having
weaker magistrates and jurists who are less well prepared academically, intellectually
and culturally and who lack the solid moral training that will prevent them from
incorrectly exercising the immense power they wield.

The number of judicial employees is still cleatly insufficient and they are not
adequately trained.

According to statements made by the Chief Judges and the court clerks in the
respective provincial courts, the main bottlenecks in terms of personnel concern
bailiffs and court clerks or assistant court clerks — the posts which demand greater
knowledge of civil and criminal proceedings in general.

Moreovet, the staff requirements established in Dectee no. 40/93 of 31 December
impose levels of specialization and specific qualifications that are unrealistic considering
the overall administrative situation in the country.

The salaries, privileges and general working conditions established by law for justice
officials and functionaries are cleatly inadequate to guarantee quality professional
work and, consequently, the correct, effective and transparent implementation of
justice.

Material Resources in the Judicial System (Infrastructures and Equipment)

In addition to the aforementioned problems pertaining to the human resources
allocated to justice in Mozambique, there are other serious problems related to the
infrastructure, support equipment and materials needed for the work of magistrates
and justice officials.

The management of justice administration premises is an issue that has been
resolved in various ways over time. From the proclamation of independence in 1975
until the end of the 1980s, the courts and attorneyships were subordinate to the
Ministry of Justice. When these institutions were declared independent of the
Government in 1989, it was subsequently decided that assets should be shared. In
practice, and with the exception of some residences belonging to the Courts’ Fund
(the revenue from the courts) which were retained by some magistrates from the
General Attorney’s Office, all assets went to the courts (the working premises) and to
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the respective magistrates (the housing). It is, however, important to mention that,
with the nationalization of real estate in 1976, the Courts’ Fund lost many residences
which were transferred to APTE® management. Some of these have already been
recovered, while others are still in the process of being reclaimed.

The Supreme Court is installed in the state building where the highest body of
judicial power in Mozambique has always functioned — including the former Courts
of Appeals from the colonial period and, in the immediate post-independence era,
the Appeals High Court (from 1979 to 1988).” In the 1990s, with financing from the
General State Budget (GSB), a new building was constructed next to the old one,
where the Supreme Court now operates. In the provinces, the courts usually operate
in premises separate from the attorneyships, although at the district level the two
institutions quite often share the same building. Of the eleven provincial courts, only
the Zambézia Provincial Court has its own premises, rented from the Banco Comercial
de Mogambigue® Similatly, in the late 1990s, of the 92 district judicial courts, 50 rented
premises from the APIE, which serve as courts and magistrates’ residences.

The management of property assets relating to the Supreme Court and the other
courts is undertaken by the Courts’ Fund, which also manages the revenue from
judicial services. It should be mentioned, however, that the creation of a Property
Assets Management Office is envisaged within the structure of the Supreme Court,
which we feel is laudable. This structure is to be entrusted with managing investments
established as part of a project financed by DANIDA,’ which basically consisted of
building courts and residences for judges in 20 districts in the country. It remains to
be seen whether the management of the current assets will continue to be the
responsibility of the Courts’ Fund or whether this will also be transferred to the
Office that is to be created.!’

It is also important to look at property that is connected to the services, either at
central or peripheral level. Although in 1996 there was no Supteme Court inventory
(Dagnino ef al., 1996), the Court does possess, in addition to furniture, reasonable
office equipment, including a certain number of computers which are used by the
Justices, among others, for writing up their decisions. The provincial courts possess
at least one computer, a printer and a fax machine, whilst the district courts do not
possess any of this type of equipment, apart from some ancient manual typewritets."'
The most distant courts are centrally supplied with cars and office equipment. However,
in general, resources are bought locally.

The Financial Resources of the Judicial System

The judicial system is financed by the current and investment budgets of the Supreme
Court and the Ministry of Justice (GSB), revenue from the coutts (the Courts’ Fund)
and foreign aid (DANIDA,"”? UNDP,” the World Bank,' USAID," etc.).®

With the 1990 Constitution — establishing the separation of powers and the
independence of the courts — the judicial system started to attract substantial attention
from external donors. The subsequent peace process and its consolidation through
the first multiparty elections made it clear that the stability desired by the country also
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required the strengthening of public institutions, including the justice institutions.
‘Good governance’ and ‘strengthening democratic institutions’ became the new banners
for international assistance, which considered them a prerequisite and guarantee of
the success of other initiatives carried out in the more traditional development aid
sectors. Consequently, the 1980s tendency to see the state and its institutions as an
obstacle to the liberalization of the economy began to change, and the 1990s were
generally characterized by the incorporation of international aid measures aimed at
institutional capacity building, since institutions had seen a consistent reduction in
their operating capacity during the previous period.

Additionally, at the same time the judicial institutions themselves became more
open to international cooperation. One of the reasons for this lies in the serious
crisis the sector was experiencing during the 1990s. Human resoutrces in the provincial
courts had become increasingly weaker, both in terms of numbers and quality and
the district courts were largely paralyzed or left to their own devices as a consequence
of the war. There was a situation of almost total collapse that the State budget could
not resolve on its own.

In recent years, despite a gradual rise in public expenditure on the justice sector, it
is still an open question whether the judiciary is a high priority for the state. In fact, in
real terms, GSB funding for the sector has remained almost unaltered, thus blocking
any real perspectives for the growth and expansion of the judicial network in the
country.

In 1996, the Salaries and Operational Fund which the GSB attributed to the
Supreme Court and the General Attorney’s Office amounted to 1.9% and 1.3%
respectively of the total state budget. In relation to the provinces, the percentage of
the provincial budget attributed to the courts (including the district courts) ranged
from a minimum of 1.1% in the Zambézia province to a maximum of 2.9% in the
Manica province, while that of the Attorney’s Offices varied from between 0.6% in
Zambézia to 1.7% in the Cabo Delgado province.

In 1996, 26.2% of the Supreme Court’s budget was for salaries and 73.8% for
expenses such as equipment and services. In the same year, the investments budget
amounted to 23,728,000,000,000 mzeticais, designated for the renovation of the Maputo
City Court, equipment for the Supreme Coutt, renovation of the old Supreme Court
building and the beginning of construction work on the new provincial courts of
Maputo, Inhambane, Zambézia and Niassa, with the construction of a district court
also envisaged (Dagnino e al., 1996).

Between 1996 and 1998, the allocation of public funds established by the GSB
for the Supreme Court continued to grow, especially the funds designated for salaries,
which increased by approximately 100% between 1996 and 1997. Between 1996 and
1997 there was also a significant increase in funds for the acquisition of goods and
services, amounting to nearly 30%.
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The Courts’ Fund

In addition to the revenue from the GSB, the biggest source of income for the courts
is from judicial costs and from the fines levied in civil cases (court costs) and
infringements of the law (punished by fines), respectively. Of these, 40% of the
respective amount goes to the state (via the Ministry of Finance), while the remaining
60% is allocated to the payment of functionaries and to cover other costs related to
building maintenance and the current expenses of the courts, since the GSB funds
are not sufficient to cover this. This income is managed by the Courts’ Fund,"” an
institution considered a self-governing body of the judiciary, although its independence
has proved damaging to the sector, as the majority of its income came from court
registry offices. Housed in a small office in the Maputo City Court, the Courts’ Fund
is managed by an Administrative Council which should consist of two Justices from
the Supreme Court (one acting as President and the other as First Spokesperson) and
one representative from the General Attorney’s Office, acting as Second Spokesperson.
In reality, since 1992 the Administrative Council has functioned solely with a President,
who is a Justice from the Supreme Court. Outside the Supreme Court, each duly
constituted Court has a Treasury delegation that functions under the same criteria.

In 1994, the total revenue of the Courts’ Fund was around 391 million wzeticais,
whilst in 1995 it was close to 400 million meticais. Due to the fact that the amounts
charged in the Code of Courts’ Costs are completely out of date, this income cannot
approach the levels which in previous times had enabled the Justice Treasury to make
important investments, even if productivity increased in the courts.'®

It is therefore through the income of the Courts’ Fund that the magistrates and
functionaries supplement their (meager) salaries. In the Supreme Court, as there is a
common fund the magistrates received a fixed emolument of 100,000 wmzeticais per
month in the late 1990s. In the provinces, on the contrary, emoluments ate linked to
the income of each section and magistrates and functionaries therefore receive an
‘addition’ to their salary according to their productivity. Additionally, current expenses
are always covered by this income when GSB funding runs out (Dagnino ez a/, 1990).

Under these circumstances, external aid and loans are one of the conditions that
allow for a more rapid development of the judicial system.

2. The Case Flow: Cases filed and closed by the courts

Case flow is understood to mean the variation in the number of cases filed, pending
and closed. The cases filed correspond to the effective demand for the judicial system.
The cases closed show the supply of judicial protection. The pending cases are a
measure of unsatisfied judicial demand. An analysis of the evolution of the case flow
must take into account two sets of factors: endogenous and exogenous factors.
Endogenous factors are those inherent to the system, namely legislative, substantive
or procedural legal changes, and institutional or technical changes. Exogenous factors
are those outside the system, such as social, economic, political and cultural changes
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and their impact on the administration of justice in general and on the case flow in
particular.

Due to a variety of statistical incoherencies and inconsistencies, the statistics on
justice prepared by the Supreme Court initially only allowed for an indicative analysis
of the period between 1992 and 1998. Later, more recent data was obtained (extending
up to 2003), which is used here for the purposes of comparison. In addition, the data
is limited to case flows in the Supreme Court and in the provincial courts (cases filed,
pending and closed).

An Overview of the Procedural Case Flow in the Provincial Courts

Between 1992 and 1998 there was a reduction in the number of cases brought before
the provincial courts. A rise in cases filed since 1994 occurred in the provincial courts
of Tete, Manica, Sofala, Gaza and the city of Maputo, particulatly in the Maputo
Juvenile and Police courts, with the latter having been in operation since 1996. Between
2002 and 2003 we observed a decrease of 7.3% in the number of cases filed in
provincial courts, from 23,618 cases in 2002, to 21,884 cases filed the following year.

Between 1992 and 1998 there was a significant rise in the number of cases pending,
from 83,932 to 115,369. This increase occurred both in civil and criminal litigation,
and reveals the declining efficiency of the provincial courts, where, in 1992, 14,451
cases were closed, as opposed to 12,368 in 1998. This situation is particulatly evident
in the Maputo City Court, where the cases pending accounted for over half the total
number of cases pending in the provincial courts.” By contrast, in 2002 and 2003 the
situation had changed radically, with the vast majority of cases pending being from
the Police Court (about 26%). The next provincial courts with significant percentages
of cases pending were Zambézia (14.3%) and Maputo city (14.1%).

It should also be noted in this context that there are qualitative differences in
court performance in relation to cases pending, filed and closed, with some courts
closing relatively larger numbers of cases than others.

The Case Flow of Criminal Jurisdiction in the Provincial Courts

More than half of the litigation handled by the provincial courts involves criminal
complaints. For example, in 1998, 18,981 criminal proceedings were brought before
these courts, corresponding to 80.9% of the total number of cases filed in the judicial
system. In 2003 this figure dropped to 57%, due to a marked increase in civil and
labor actions brought before the courts.

Between 1992 and 1998, the number of criminal proceedings filed decreased (from
20,210 to 18,981) but an increase was registered in cases pending (from 70,249 to
92,130). The amount of cases closed varied, in some instances registering a significant
increase and sometimes a reduction.

Between 1992 and 1996 the amount of criminal proceedings filed decreased
markedly and only approached the initial (1992) level in 1998. The period between
2002 and 2003 witnessed a continuing reduction in the number of criminal proceedings
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filed, with 13,560 cased filed in 2002 and 12,637 the following year. One possible
explanation is the detetiorating performance of the Police and the General Attorney’s
Office following changes to the state and in society (the peace process, the market
economy, the destabilization of the administration), as it is highly unlikely that crime
fell sharply during this period.

Between 1992 and 1998 an increase was registered in the number of proceedings
involving serious crimes, which became more marked after 1996. The largest number
of cases filed was at the Maputo City Court. However, the numbers were also significant
in the provinces of Nampula, Manica, Zambézia and Tete which, in 1998, together
represented 40.9% of the total number of cases filed. The data available indicates
that in 2003 the situation remained the same.

In general, the number of felony cases” filed and closed decreased, whilst pending
cases increased significantly. In fact, in 1992, there were around 2,453 cases pending
and in 1998 this figure had almost doubled to 4,065. Contrary to the other forms of
criminal litigation, relatively few cases were brought before the Maputo City Coutt,
with the Provincial Court of Sofala having the largest number of cases. Ten years
later the picture was quite different: in 2002 there were 1,026 cases pending and, a
year later, the figure had fallen to 1,161 cases, the heaviest concentrations occurring
with the provincial courts of Manica, Zambézia, Niassa and Nampula.2

The Case Flow for Civil Jurisdiction in the Provincial Courts

Civil jurisdiction, which includes civil litigation per se together with labor litigation,
also accounts for a substantial proportion of the cases heard in the Maputo City
Court. Together with Maputo, the provinces witnessing a rise in the general movement
of cases filed were Sofala and Nampula.

In short, an analysis of case flows reveals an increase in civil demand between
1992 and 1998 and the rise in this type of litigation is, in itself, enough to explain the
huge increase in the number of cases pending. It means that procedural delay has
become one of the problems affecting the legitimacy of the judicial system in
Mozambique today, in addition to the other problems that have intensified during the
same period of time.

The ratio between the number of cases closed and the number of cases pending
and filed provides an index of the system’s efficiency. Thus, in 1992, the index was
7.49, and in 1998, 11.22, although in 2003 the index had lowered to 6.50. This suggests
that whilst inefficiency was on the rise in the provincial courts in the late 1990s, it
seems to be improving in the eatly twenty-first century.

The Case Flow of the Supreme Court

The performance of the Supreme Court has been characterized by a singular inability
to respond to solicitations. Less than 300 cases are brought before the Supreme Court
every year. Although the cases filed have registered varying figures — 102 in 1992, 213
in 1996, 218 in 2002 and 171 in 2003 — over the same period the number of cases
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pending has increased steadily (524 in 1992, 934 in 1998, 1,121 in 2002 and 1,013 in
2003). The number of cases closed is quite low, even insignificant. In 1996 only 52
cases were closed, although this figure rose to 123 in 2002, only to drop dramatically
to 43 in 2003. The number of cases pending has risen in all areas of litigation.
Unlike the provincial courts, where most proceedings are criminal, most of the
appeals heard in the Supreme Court are related to civil and labor matters. Thus, in
1998, 25 criminal appeals and 160 civil and labor appeals were filed in the Supreme
Court, with 450 criminal proceedings and 477 civil and labor proceedings pending, In
2003, the pattern remained similar: the majority of appeals were civil (368 proceedings,
corresponding to 32.8%) and labor (327 proceedings, corresponding to 29.2%) cases.
This is obviously due to a demand for the Supreme Court by litigants with economic
interests who lodge appeals against civil and labor actions of significant economic
status. Despite a few highly publicized cases of social, economic and political
significance, on the whole criminal litigation involves crimes committed by ordinary
citizens, ot situations of social or virtual exclusion. The Supreme Court is unable to
satisfy the demand — more than 50% of which comes from the Maputo City Court.
The increase in the number of cases pending is in line with the general opinion
amongst judges and lawyers that the Supreme Court is a ‘butial ground for cases’.

3. The Characterization of Judicial Litigation in Mozambique

As mentioned earlier in chapter 5, the reseatch team created a form for gathering data
that was used to categorize the conflicts brought before the courts, as well as the
people who used the courts. This form was used for the Supreme Court and the
provincial and district courts in order to gather a sample of the cases, whose analysis
helped to characterize the litigation and the litigants who made use of the courts.

Civil Justice in the Provincial Courts

Civil justice in Mozambique, together with other systems of justice, benefits from
great structural stability. Despite differences in procedural and substantive law and in
levels of development, the different systems of civil justice tend to present very similar
configurations in relation to their essential features, both in terms of the types of
users and most frequent types of litigation, and in their operational problems.”

This relative homogeneity, however, masks important differences in degree which
reveal themselves in almost all the variables usually used to characterize civil justice
and which can be detected in a more detailed analysis of the litigation and the
organization of the judicial system in its propet context.

In the vast majority of civil judicial systems the major types of litigation consist
of payment of debts, family litigation (particularly divorce cases), labor litigation and
litigation involving property. However, the relative weight of each of these types of
litigation varies greatly and the extent of this variation can significantly modify the
characterization of civil justice.

If the payment of debts is dominant, justice serves regular, collective users, whereas
if family or leasing issues predominate — as is the case in Mozambique — the majority
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of litigants are individual and occasional users. Although in all systems, lawyers prefer
civil cases or drafting contracts to being involved in criminal cases, the results of this
preference can be very different: either the latter cases are usually not defended by
professionals or they are dealt with by the least well-known or experienced lawyers.*

Civil Justice and Economic Development

The true profile of civil justice in each country is also marked by differences in degree
which are registered in other problems — usually considered common to almost all
systems — such as excessive slowness and delays in proceedings, the frequency and
magnitude of corruption cases, the lack of resources or the high cost of access to
justice. The greater or lesser availability of either formal or informal alternative means
of resolving litigation is another relevant factor in the analysis of similarities and
differences and, above all, in the study of reforms which could improve the resolution
of litigation in the different areas in which they occur.

Only a study of this type enables us to accurately define the common and specific
problems in each system and find adequate solutions for them, which may combine
those already used in other countries — with all the necessary adjustments — with
solutions of our own, forged out of local experiences and resources, or purposely
designed in response to very specific problems.

The table which follows (table 7.2) is the result of an exercise comparing the main
characteristics of civil justice in the more developed market economies and consumer
societies with market economies in a phase of consolidation (including any possible
reforms which may be aimed at them), known respectively as cases A and B. For case
B, we have taken civil justice in Mozambique as our example.”®

Some differences are enduring and difficult to overcome in the short term, which
confers a structural quality on them. Others are only transitory and evidence shows
that they will diminish or disappear in the short or medium term.

Among the structural differences, the context of the judicial system should be
singled out. In the first example (case A), this context is characterized by weak legal
plurality (Santos, 1995; Castrillo, 1997), since the official judicial system clearly
predominates in the resolution of litigation. In the second example (case B), legal
plurality is strong, with different laws and means of resolution — particulatly those of
an informal nature — competing with each other.

Equally hard to overcome in the short term is the difficulty in increasing resources,
particularly financial, for public service. This problem is common to both cases, but
is much more serious in the second. The persistent lack of resources will make it
difficult to extend access to justice, patrticularly in terms of the potential rural demand
in case B.

Above all, these two differences — the context of the legal system and its resources
— end up by consolidating the merely formal centrality of the judicial system in B,
which is valued more from the top-down (in the organization of political power, in
the constitutional text and in the hierarchy of the state) than from the bottom-up (in
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the culture and expetience of the majority of the population). However, we cannot

ignore the fact that the development of a market economy tends to favor greater

affirmation of the system of civil justice.

Table 7.2: Characteristics of Civil Justice in Relation to Economic

Development

Characteristics
of civil justice

More developed
market economies
and consumer societies

Market economies
in consolidation
(e.g. Mozambique)

Context of
judicial system

Resources for
the official
system

Magistrates

Legal services
market

Cost of access
Access

Origin of effective
demand

Main type of use
in most common
types of litigation

Large-scale
economic
litigation

Official defense
by professionals
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Weak plurality

Substantial but
always subject
to limits

High pay, average
legitimization

Excess supply /
corporate organization

Variable
Differentiated

Urban/ rural

Collective and frequent
(consumer
and production)

Absent

Usual / poor quality

157

Strong plurality

Insubstantial and
insufficient

Low pay, legitimization
badly affected

Incipient supply /
corporate organization

Generally high
Very limited

and selective
Utrban

Individual and sporadic
(family, property,

employment)

Absent

Rare / poor quality
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Table 7.2: Characteristics of Civil Justice in Relation to Economic
Development (contd.)

Private legal
defense

Delays

Type of resolution

Quality of
decision

Weight of judicial

system

Perspectives

Consequences
and possible
reforms

Usual/quality average-
high /costs high

High, in general
Low intensity, in general

Average/good

Substantive centrality
for non-self-composed
litigation

Lowering of ability to
respond to continued
rise in demand

* Development of new
ADRM? procedures for
different litigation
and litigants

e Procedural reforms
and reformsto
judiciary

* Modernization of
the management
of the courts

Rare/ quality very
variable / costs very
high

High

High intensity/
withdrawals
Very variable/
unpredictable

Formal centrality for
non self-composed
litigation

Lowering of quality and

ability to respond,

even to very moderate

rise in demand

* Development of new
ADRM procedures
and reinforcement of
formal and informal
types

* Resources for the
base of the judicial
system

e Procedural reforms
and reforms to the
judiciary

* Modernization of the
management of the
coutts

With regard to the transitory differences, the one which stands out most is the

situation in the legal services market, where the offer which is at the moment incipient

in case B will tend to increase when new law graduates enter the market. The predictable

consequences of this increase will be a lowering of fees and an increase both in the

number of cases involving private legal defense and those in which the official defense
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is undertaken by professionals (although the quality will remain low). In addition,
depending on the type of legal education and supplementary training given, this
increasing number of professionals may contribute towards an increase in the quality
of judicial decisions. The differences between the dominant type of users in the
system and the means of resolving litigation in the courts are equally transitory,
although these differences will decrease much more slowly than those previously
discussed. The time that this takes will depend on the process of consolidating the
market economy and the rate of expansion of consumer society. These are the changes
that will most influence the increase in demand by frequent litigants as well as demand
relating to minor disputes such as the payment of debts, which will tend to superimpose
themselves onto inter-individual litigation.

In terms of similarities, the absence of large-scale economic litigation and the
increasing delays in providing the protection of the law should be emphasized as two
characteristics that still persist in most civil systems.

When we consider the evolutionary perspectives of cases A and B, we can observe
a common difficulty in responding to the increase in effective demand for civil judicial
protection, which enables us to anticipate common points in the reforms that need to
be adopted. These concern what will happen in terms of procedural material, of
modernizing the managements of courts and of developing new procedures for the
resolution of litigation (for example, ‘arbitration’). Nevertheless, the aforementioned
structural differences between cases A and B should demand that specific responses
be found which make use of the potential characteristics of the local context.?” For
example, in case B, the context of strong legal plurality is a recommendation for
strengthening interaction between the official judicial system and the traditional and
alternative means of resolving litigation already in existence, without precluding the
incorporation of new forms. In fact, alternative means of resolving litigation are
being sought out and even reinvented today in all judicial systems, as these systems
find themselves unable to deal with the large-scale demand in particular areas of
litigation.

It is equally admissible that, in situations in which resources are scarce, the base of
the system, rather than the top, should be favored in order to increase access and
influence.

In spite of the existing differences that are liable to remain in the coming years —
namely those which require the large-scale mobilization of qualified human resources
and increased financial resources — there may be points in common in terms of the
strategic orientation of some reforms. This is the case with the management of the
courts, the increasing transparency of procedures, the development of a justice of
proximity (a very fashionable concept in the reform of judicial systems) and the
diversification of the means of resolving litigation by making it proportional to the
seriousness of the litigation involved.
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An Overview of Civil Justice in Mozambique

Main Litigation

A closer analysis of civil justice in Mozambique confirms that, like the economy and
the civil society of which it is a part, civil justice in Mozambique is going through a
petiod of transition.”® In addition to divorce cases, in recent years civil justice has,
above all, been used to manage the privatization of the housing market” and the loss
of jobs resulting from the restructuring of businesses in the wake of structural
adjustment policies.

An overview of the profile of plaintiffs and defendants shows that inter-individual
litigation still predominates, with a particulatly heavy emphasis on family and labor
conflicts and those associated with housing (possession or ownership). The complexity
and variety of the latter reflect the difficulties encountered as part of the shift from a
publicly administrated system to one based on private interests.

In fact, in recent years, we have observed an inctrease in the relative weight of civil
cases in the judicial system. For example, between 2002 and 2003, the number of civil
cases filed rose by 6.3% (whilst the criminal cases filed fell by 6.8%)

There was very little economic litigation up to the mid 1990s, but this has been
rising steadily since then. This situation encompasses not only large-scale litigation,
which is common to most market economies, but also debt collection, the most
frequent litigation in these economies. What we are witnessing is a moderate increase
in demand, to which, nevertheless, the civil court system has great difficulty in
responding. As mentioned eatlier, between 2002 and 2003 the provincial courts
witnessed an increase in economic cases especially in the Maputo City Court and the
Maputo, Sofala and Nampula provincial courts.

The Users

The users of the system reside in the most developed urban areas, particularly Maputo
city, which clearly stands out from the rest of the provinces in terms of the number
of cases filed, closed and pending, even taking into account their smaller population.

Rural areas are virtually beyond the reach of the civil judicial system, partly because
they use a different type of law and partly because there is no court or it is
geographically, financially and culturally removed from them. The predominantly urban
nature of civil justice, which is restricted to the main urban centers, means that it is
less affected by the inter-penetration of the various different legalities than the other
forms of justice analyzed in this book. Even so, some local cultural practices and
habits do stand out in the litigation brought before the judicial court, above all in
family conflicts.”

In urban centers it is mainly people with low and/or moderate incomes who
resort to the courts. Access remains very difficult for the poorest, and the wealthiest
exclude themselves from the courts because they distrust the quality of the court’s
decision and its independence. For these reasons they try at all cost to prevent conflict
or else resort to various forms of negotiation to resolve it.
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Those who do resort to the justice system often find themselves ‘unprotected’ in
terms of legal defense and sometimes in a very unfair position, due to the high cost
of the services of a lawyer.”!

In order to reach a final verdict, most civil actions have to go through all the
phases of the judicial proceedings. Cases are usually decided in court, and an increasing
number of appeals ate being brought before the Supreme Court. In recent yeats, the
Supreme Court has heard an increasing number of economic cases in appeal, thus
reflecting the structural changes that the society is experiencing,

Criminal Justice in the Provincial Courts

Social control through criminal justice is a specific contribution towards maintaining
the social order. However, it becomes difficult and complex to exercise this control
when the communities'culture is based on reconciliation within the community and
not on the application of punishments and sanctions.”

In Mozambique, it is not possible, at the moment, to determine the volume of
undenounced crimes® and therefore only denounced, accused and sentenced cases
of criminality have been analyzed.

The number of cases denounced has not increased (in the period between 1997
and 1999) in the attorneyships and for this reason it has to be accepted that there is
an accumulation of cases at the Criminal Investigation Police (PIC).

The rate of accusations is very high. Only 12.2% of the cases have been shelved
or ordered free by acquittal. According to the General Attorney’s Office, 50% of
cases involving accusations that are brought to trial fill the lists of cases pending.
Denounced and accused crimes concentrate on crimes against property (in its broadest
sense), followed by crimes against people. With the privatization of state companies
there has been a reduction in embezzlement. In the mid 1990s, the almost total absence
of crimes involving the use and trafficking of drugs was explained by the inability of
the police to tackle such crimes; an image that has seen some changes over the years.
The reduction in car thefts may signify better coordination between the regional police
forces (both at national and international level, especially in relation to South Africa).

There was a reduction in the average number of defendants held in custody, which
may have been caused by vatious factors: increased awareness of the law on the part
of law enforcement agents and a consequent increase in compliance with the law
with respect to the regulatory norms for custody; a decrease in crimes against assets
not subject to bail; the action of the judges in charge of pre-sentence investigation;
possible leniency on the part of law enforcement agents as a result of being bribed by
delinquents. Consequently, there was also a reduction in the number of suspects held
in custody by otder of the coutt.

According to a report by the Attorney General (1999), the judicial system’s capacity
for investigation has been reduced. In 1998, the PIC handled 42,106 cases, but only
9,037 of these reached the General Attorney’s Office.
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The Characterization of Serious Crimes and Felonies

The proceedings for serious crimes and felonies analyzed in the courts indicate that
denunciations made by the victims (predominantly male) are, as a rule, made through
the police.

In general, cases that are denounced, presented to court and sentenced relate to
crimes against property and physical integrity (bodily harm and attempts on life). In
1987 there were still many crimes of embezzlement. The defendants are usually men,
as ate the victims, which gives criminal justice a predominately masculine character.
The defendants are either salatied employees or unemployed, with little education or
illiterate and are not members of the victims’ families. As a rule, the defendant is
immediately detained and awaits trial in custody. The intervention of the criminal
instruction judges in the first hearings and in the validation of preventive detention
has increased in recent years (70%, in 1997). Sometimes the legal validation of detention
is very slow.

There is also a very high rate of conviction (78%, in 1997), with the courts usually
opting for imprisonment. Fact-finding procedutes for this ‘common criminality’ usually
involve gathering evidence on how the crime was committed. The Provincial Attorney’s
Office does not appear at the trials and the defense is normally undertaken by a
public defender without a law degree (a legal technician or legal assistant).

Due to the extent of the burden facing the courts, most trials have been delayed at
least once. However, from the time when a case reaches the court until the sentence is
pronounced, the case proceeds rapidly, due to the fact that 80% of the defendants
await trial in custody.

Proceedings for Misdemeanor

In criminal cases which follow the proceedings for misdemeanor™ and are judged in
the provincial courts, the victim is usually male. Usually it is the victim who files the
complaint with the police (in most cases they are security agents or soldiers). In general,
proceedings for misdemeanors involving bodily harm or car accidents predominate;
they are committed by both salaried employees and unemployed people, not related
to the family of the victim. A legal technician or assistant from the IPAJ* usually
defends the defendant. Despite the growing presence of the Attorney’s Office, it was
still absent in about 40% of the cases; as a result, a citizen was usually appointed as an
ad-hoc substitute for the attorney. In about 80% of the cases the defendant was convicted
and fined or sent to prison, although the latter sentence was normally converted into
a fine later. An analysis of the duration of the proceedings for misdemeanor indicates
that they are normally quick, with only a small number lasting a long time.

The Absence of Criminal Litigation in the Provincial Courts

The absence of criminal litigation in the provincial courts is due in part to two factors:
the ‘refusal’ of the judicial courts to judge certain crimes and the fact that there are
institutional, social and economic structures which ‘filter out’ criminal litigation
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involving political or judicial bodies, so that these ‘types of crime’ do not reach the
formal institutions of control. In the case of the former, there are situations in which
judicial courts do not accept certain cases, namely those relating to family matters,
and refer them back to the family and the community (the community courts, traditional
authorities, etc.). In the case of the latter, there are the crimes which harm the state
and society, namely crimes against public health, speculation, the illegal exchange of
currency, the illegal exportation of money, unauthorized foreign trade, corruption,
theft of energy cables, vagrancy, prostitution, illegal hunting, environmental crimes,
sexual crimes, domestic violence, international trafficking and money-laundering,

The General Attorney’s Office is an institutional means of addressing absent
litigation, but in practice it takes very few proactive measures to enable this discourse
to materialize.

4. Justice in the District Courts

The current Law on the Organization of the Judiciary establishes that the district

% However, from the

courts are the first formal instance in the judicial system.
information gathered, it can be concluded that, as previously mentioned (see chapter
0), around one third of the districts in Mozambique still do not have a district coutt,
and that the function of resolving litigation is undertaken by the community coutrts,
the police and other formal or informal bodies.”

In addition, all the judicial courts face enormous difficulties in complying with the
requirements of the Organic Law (Law no. 10/92) with regard to the guorum needed
for them to function. There have been no elections for lay judges at any level in the
court system since 1987. Many of the judges elected at that time have now given up,
moved away or simply died. The few who remain are not motivated to continue with
their activities, as they receive very little, and sometimes no, financial compensation
for their work.

A Brief Characterization of the District Courts

From the direct observation of 16 district courts™ we can, in spite of their differences,
establish a certain pattern in relation to human resources, material resources, the
movement of cases and performance.

Resources and Working Conditions

In the courts studied during the first research project (1996-2000), human resources
were considered inadequate. However, given the volume of cases registered it appears
to us that the fundamental issue is that of the training and technical upgrading of the
functionaries, clerks, bailiffs and other justice officials already employed in the courts.

The level of professional training for justice officials is, as a rule, extremely low.
Despite their great willingness to learn and improve the quality of their work, most
officials never have access to adequate training programs and their links with the
court administration are precarious, involving interim or provisional nominations.”
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With the exception of the Maxixe District Court, whose premises had already
been renovated by DANIDA at the time of our study, all the others were located in
precarious premises and suffered from a lack of equipment and supplies.

In terms of the condition of the premises, most buildings used by the courts are
rented from other entities and are, in general, severely run-down, with no electricity
or mains water supply, sanitation, archives or adequate furniture. The courts also face
enormous difficulties due to a lack of — or an insufficient amount of — transportation
(even bicycles), equipment (typewriters, calculators, photocopiers, telephones and fax
machines, etc.), papet and other consumables. Not infrequently, they receive assistance
from private individuals or through the goodwill of entities outside the judicial system.

It is imperative that efforts to renovate district courts’ premises should continue,
so that dignified working conditions can be provided. The district courts need a
courtroom, offices for the judge and the attorney and a room where court files can be
kept.

The district courts do not have their own budget. They operate on the basis of
funds made available to them by the provincial courts. Even paying salaries to the
serving magistrates and justice officials (clerks, bailiffs, etc.) requires a coutier to go to
the provincial capital each month to withdraw the funds needed to pay the salaries of
the judges, attorneys and other court staff. This creates serious problems with delayed
payments and even embezzlement.

The efforts to renovate district courts and improve interaction with provincial
courts with regard to budgets and the supply of materials must continue. In addition,
itis necessaty for the courts to stop being dependent in terms of premises, equipment
and materials needed in order to implement the resolution of litigation and preserve
their own legitimacy, independence and impartiality.

The Self-Transformation of a Community Court into a District Court

During our research, we encountered one district court (Pemba-Metuge, in the
Cabo Delgado province) that is not official but acts as if it were, having built its own
court headquarters with local materials. This court, which started off as a community
coutrt, is now recognized by the local inhabitants, local authorities and the provincial
court as a district court and it aspires to formal recognition by the Supreme Court,
which recognizes it de facto.

Litigation in the District Courts

Civil Litigation

As arule, the 16 district judicial courts visited by our research team*

and subjected to
direct observation have witnessed a fall in the number of cases presented to them
between 1987 and 1997 in eight coutts, and an increase in only six.*! With the exception
of two of the district courts in which wide-ranging civil litigation is emerging and has
been registered (payment of debts, alimony, leasing, etc.), the demand in the district

courts centers on criminal litigation. From the interviews carried out during our research
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we detected that many district courts frequently refuse to handle family litigation,
claiming that the conflict should be solved by the community courts or even within
the family.

From the data analyzed and in light of the current socio-economic development
in the country, it seems likely to us that the demand for penal cases is on the rise and
that civil cases are beginning to appear in the district courts. This being the case, these
courts need to prepare themselves for the situation which is likely to occur in the
coming years.

Criminal Litigation

In the proceedings for setious crimes and for felonies that were analyzed,” offenses
were reported to the police by the victims. Most cases filed concerned property (petty
theft or medium-scale burglary —49.5% in 1987 and 64.4% in 1997) or bodily harm.*
Most of the plaintiffs were male (over 80% during 1987-1997). This information,
together with the fact that most of them were also the victims of the crime, leads us
to conclude that there is a gender bias in the criminal justice system, as men seem to
be the ones who have been able to overcome the barriers that stand in their way when
filing a case (both at the police headquarters or in court). Women remain the silent
victims.* In terms of age, most of the plaintiffs are between 20 and 50 years of age,
although we identified an increasing number of younger people (between 18 and 25)
in the most recent years of our sample.

In terms of occupation, in the mid-1990s most of the plaintiffs were salaried
employees, workers or unemployed (30.1%), as well as security agents and soldiers
(26.5%). Towatds the end of the 1990s we observed a wider variety of occupations,
the majority being fishermen, peasants, (19.6%) housewives, self-employed citizens,
security agents and soldiers (13% altogether). The greater ‘democratization’ of criminal
justice can cleatly be observed.

Finally, it should be pointed out that after a case was filed, in most situations the
defendant did not hire a lawyer, cither for financial reasons, a lack of awareness of
their rights or a shortage of lawyers and legal technicians or assistants.

Most of the offenses reported were committed by single individuals, indicating
the predominance of a small-scale, non-organized criminal activity. The defendants
were also mostly men, confirming the male character of criminal justice in Mozambique
(94.8% in 1997 and 95.1% in 1997). The age range of the defendants was quite wide,
although most of them were between 25 and 35 years old (36.8% in 1987 and 32.6%
in 1997).%

The defendants were either salaried employees (workers, service sector employees)
ot unemployed,* with little education or illiterate, and wete not members of the
victims’ families. The defendants were usually held in custody — which, in the majority
of cases in 1997 (75%) was authorized by one judge —and defended by legal assistants
or legal technicians from the IPA] or by a defender appointed on an ad-hoc basis. In
1997, in 35% of cases, the District Attorney’s Office was not present at the trial or
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was represented by an ad-hoc attorney. Cases were tried quickly, as the accused was
held in custody.

In the proceedings for misdemeanors judged in the district courts the defendants
shared the same characteristics previously described, except that in terms of occupation
they were mainly farmers, fishermen or unemployed. In this type of case, the order
of importance of the crimes practiced is reversed, with crimes involving bodily harm
appearing first, followed by crimes against property.

The vast majority of the trials were postponed at least once (84.2% in 1997). This
occurred both for reasons internal to the court (absence of the judge, court inspection)
ot because the parties had not been notified.

In a significant number of trials, the state attorney was absent (54.2% of the cases
in 1987 and 36.9% in 1997). We also identified a significant number of cases in which
a citizen was appointed as an ad-hoc substitute for the attorney.

Most of cases lasted less than a year (92.2% in 1987 and 82.3% in 1997). The
sentence was either a fine or a prison sentence converted into a fine. Fines varied
from 500,00 to 700,000,00 meticais.¥’

The main reason why criminal litigation reaches the court is that in cases of bodily
harm a hospital or health center does not provide treatment unless the police are
present, and when they intervene the case is subsequently sent to the district court. In
addition, most plaintiffs report crimes against property directly to the police. In 90%
of the cases analyzed in our sample, the police had initially filed the cases. The number
of cases directly filed by the attorney’s office or at court was extremely small.

The District Courts: the Crossroads between Community Justice and the
Judicial Courts

The district courts face various constraints, amongst which the following should be
emphasized: budgeting and finance to prevent dependency; motivation of the elected
judges; the recruitment and training of magistrates and judicial functionaties; working
conditions.

The district courts lie at the crosstoads between community justice and the judicial
courts, establishing both complementary and competitive relationships between them.
On the one hand, the district courts make use of the community courts and the
traditional authorities in order to ensure that court summons are complied with.* In
addition, they establish a special relationship with these entities, by ruling that questions
relating to family matters are their responsibility. In the district courts the police
function as the distributor of litigation to the instances that can resolve it, sending
the more setrious cases to the district or the provincial courts.

5. Courts: the Illusion of Centrality

As already stated, the administration of official justice is not limited to the judicial
courts. The community courts form the base of the system for the resolution of
conflict and, in practice, continue informally to be the lower instance in the judicial
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system. Simultaneously, new legislation on atbitration, conciliation and mediation as
alternative means of resolving litigation (Law no. 10/99 of 7 June) aims to create
‘new’ means of resolving litigation to meet the demand that the judicial courts cannot
satisfy. Mozambican state justice thus finds itself squeezed between two waves of
non-judicial or de-judicial processes: one at the top of the social hierarchy (arbitration
or negotiation with lawyers, transnational actors or private actors who act on the
margins of the state and settle business suits or cases where state intervention is not
desired), and another at the base (the community courts and the whole set of authorities
who are designated traditional and who resolve local suits affecting the life of the
society).

The judicial system therefore has an illusion of centrality, but the state and official
justice penetrate neither the bottom nor the top. Moreovet, public and private are
merged so that, for the time being, justice follows the trend towatds the ‘privatization’
of political power.

Figure 7.3: The Resolution of Litigation in Mozambique and the Social
Pyramid

Non Judicialization or dejudicialization at the top
International arbitration, negotiation with lawyers, transnational

actors or private actors who act on the margins of the state and
settle business suits or cases where state intervention is not desired

Judicial Courts
(criminal jurisdiction, little advocacy, representation
by third parties/techniczl and legal assistants, law
and bureaucratic routines)

Non judicialization or dejudiciali

at the base
(community courts, traditional authorities,
community leaders, NGOs and others

Conclusion

Human resources — judges, state attorneys, functionaries and justice officials — are
insufficient and not adequately qualified. In addition, the staffing is inappropriate for
the situation in Mozambique, with an ‘unrealistic’ number of professional posts and
categories. With the exception of those commanded by the Supreme Court Justices,
in general salaries are demoralizingly low and are frequently not paid on time. In
addition, elected judges spend long periods of time without receiving any compensation
and their fees are very low.
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The Government budget and Court’s Fund are inadequate for the needs of the
system and consequently external aid and loans are one way of securing the more
rapid development of the judicial system.

Morte than half of the litigation handled by the provincial courts involves criminal
complaints corresponding, in 1998, to 80.9% of the total number of cases filed in the
judicial system. In 2003, however, this figure fell to 57%, due to a marked increase in
civil and labor actions brought before courts.

To sum up, in Mozambique provincial criminal justice is characterized by litigation
centering on crimes against property and involving bodily harm. The defendants are
predominantly men, who are normally held in custody, have no lawyer and are, in
almost all cases, found guilty. There are also some cases of misappropriation and
several high profile cases of crimes against human life or economic crimes which
have a great public impact and receive extensive media coverage. Howevert, there are
also types of litigation that are almost absent from the criminal justice system, such as
most economic crimes, domestic violence and violence against children.

Civil justice in Mozambique is facing the problems inherent to an emerging judicial
system operating under both new and old concepts of the rule of law. It suffers from
a lack of resources and competences, which lowers its quality and makes the judicial
system susceptible to corruption. At the same time, it is already experiencing the
problems of the more structured judicial systems, such as high costs and excessive
delays. The reforms that have been initiated seek to combine the successful measures
tried out in other countries with a process of taking carefully measured advantage of
the potential within its own mechanisms and specific local features.

The district courts lie at the crosstroads between community justice and the judicial
courts, establishing both complementary and competitive relationships between them.
The judicial system therefore has an illusion of centrality, but the state and official
justice penetrate neither the bottom nor the top (revealing an absence of judicial
litigation). Justice is following the trend towards the ‘privatization’ of political power.

Notes

1 This figure refers to judges both with and without a degree. It does not include,
however, the judges temporarily transferred to other areas of the administration
of justice (information kindly provided by the Supreme Court’s Statistical
Department).

2 All the 11 provincial chief judges have a law degree, while law graduates have
gradually been appointed to several district courts over the last years. In mid 2002
the first district judges who were law graduates wete appointed, for example, in
the law courts of the districts of Chékwe and Macia, in the Gaza province. See
also chapter 6 for an analysis of some of the changes in legal education and
training in Mozambique over the last few years.
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This also depends upon the future status of the community courts (see chapter
10). The new law of the community courts is currently being discussed.
Although the situation has changed significantly since 2000, as some of the figures
in this chapter illustrate, the justice system still needs many more law graduates.
Recently (2004), the salaries of the Mozambican magistrates (judges and state
attorneys) were increased.

See note 40 in chapter 2.

On this subject, see chapter 2.

Commercial Bank of Mozambique — CBM.

Danish Agency for International Development Assistance.

For further details, see Dagnino ez al., 1996, the source of the above information.
Information from the Supreme Court, obtained in July 2000.

DANIDA has been the most important donor in the justice sector. Over the
1990-1995 period DANIDA implemented a US$ 2.8 million project involving the
Eduardo Mondlane University Law Faculty, the INAJ and the Supreme Court;
this project was followed by another (1996-2001) valued at US$ 8.3 million that
concentrated its support at the district level, rehabilitating and equipping 20 ptiority
district courts and promoting training for their judges. To complement the
rehabilitation of the district courts, support was also given for law reform, in
particular the revision of the procedural codes, considered one of the reasons for
the poor administration of justice. Toward the end of the project DANIDA
provided support for the strategic planning process. A US$ 8.5 million project
was approved for the petiod 2002-2005, to be used to provide continuing support
for integrated strategic planning, support for law reform through UTREL, training
and research through the Centre for Legal and Judicial Training, access to justice
and human rights through organisations in civil society and support for informal
justice.

United Nations Development Program. The project ‘Supportt to the Justice Sector
in Mozambique’ was initiated in 1999. Overall, this project received contributions
from the UNDP itself, Norway, Ireland, Portugal and UNICEF of about US$ 4.9
million in its final year of implementation. The project had two components: (a)
support for the establishment of the Centre for Legal and Judicial Training,
equipment, training courses for judges and technical assistance; (b) support for
the reform of the prison system. In 2002 another initiative aimed at fighting
corruption was added to the project. The available funds (US$ 300,000) wete used
to organise a forum on corruption, train judicial inspectors and journalists and
the first survey of the needs of the Criminal Investigation Police (PIC).

A financier through loans, the World Bank is one of the largest participants in the
justice sector in Mozambique. Under its 1994-1999 US$ 6.6 million ‘Capacity
Building Program — Legal Component’, funds were provided for training initiatives,
Masters degree courses and equipment for the Ministry of Justice, the
Administrative Coutt, the General Attorney’s Office, the Supreme Coutt, the Law
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Faculty of Eduardo Mondlane University, the Bar Association and some NGOs
active in the sector.

15 The first USAID project in the justice sector (1997-2000, valued at US$ 580,000)
focused on the civil section in the Maputo City Court, where a computerized case
management system was introduced and proposals were prepated for the reform
of the Civil Procedure Code. Mote recently, USAID has been supporting the
Anti-Corruption Unit in the General Attorney’s Office.

16 The source of information in notes 12 to 15 is Dagnino, E et a/., (2003). The Justice
Systen: Past and Present. Maputo.

17 Created by Decree no. 22/89, of 5 August.

18 In 1990, court costs were composed of: legal charges, part of which were sent to
the state; additional costs, which, in turn, included a surcharge of 30% on the
legal charges; stamps; postage costs (when necessary); the cost of paper and
journeys, ot, in other words, the monetary value of the distances which a bailiff
had to cover in order to carry out his/her work. In civil cases, there was also the
‘payment of costs’ corresponding to the amounts the courts levied in advance
from the individual involved in a claim, which were subsequently deducted from
the sum of the legal costs when the case ended. Legal costs relating to civil cases
depended on the amount of money involved, whilst in criminal cases they depended
on the setiousness of the crime, the type of case and the financial means of the
accused. In terms of amounts, in summary proceedings the charges varied between
a minimum of 5,000 meticais and a maximum of 40,000 meticais, whetreas in
uncontested divorce cases they were around 50,000 wzeticais.

19 However, in 2002 and 2003 there was a significant decrease in pending cases (a
total of 90,153 for 2002 and 98,842 for 2003).

20 Proceedings which allow court to apply a mandatory prison term of over two
years.

21 Proceedings which allow for the court to apply a short prison sentence (between
one and two years).

22 There were no data available for Sofala Provincial Judicial Court for the 2002-
2003 period.

23 For a comparison of different systems of civil justice and their problems, see
Zuckerman, 1999.

24 On this subject, see chapter 9.

25 For the main characteristics of civil justice in Portugal, see Marques ¢7 al., 1999:413.

26 ADRM - alternative dispute resolution mechanisms.

27 According to Bourmaud (1997: 84), “the transposition of administrative structures
into very different cultural universes, in which a relationship with modernity is
largely unknown” and “in which there exists a manifest dysfunction between the
means which the administrative apparatus possesses and its official objectives”
leads to setrious dysfunctioning and an inability to adapt, on the part of the
administration, to the human context in African countties.
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28 See chapters 2, 4 and 06, for a better perspective on the current changes and
challenges which the Mozambican society is facing.

29 Resulting from the abolition of the APIE, the state real estate management in
charge of the real estate that was nationalized immediately after independence
(see chapter 2).

30 The topic of family conflicts is also covered in chapters 10 to 13.

31 On this subject, see chapter 9.

32 On this subject, see chapters 2, 9 and 10.

33 Many criminal cases are solved through ‘informal’, unofficial channels of conflict
resolution, as analysed in different chapters of this book.

34 A proceeding which allows for the court to apply a quite short prison sentence
(from three days up to one year).

35 Institute for Legal Assistance and Representation.

36 On this subject, see chapter 2.

37 In 2003, 28 districts remained without formally established district courts and in
the districts whete they did formally exist, 17 were not operational at the time
(Supreme Court Statistical Department, 2003).

38 The district courts studied were: Namaacha and Moamaba (Maputo province);
Homoine, Maxixe and Vilankulo (Inhambane province); Dondo (Sofala province);
Pebane and Alto Molécue (Zambézia province); Angénia, Cahora Bassa and
Moatize (Tete province); Chiure, Mueda, Mocimboa da Praia and Pemba-Metuge
(Cabo Delgado province). During the first research project, the provinces of Niassa,
Nampula and Manica were not included. The latter two provinces were studied in
the second project.

39 Asaresult of this observation, and following the creation of the Center for Legal
and Judicial Training (CFJJ), several justice officials from district judicial courts
have undergone training in recent yeats (see chapter 0).

40 Itwas difficult to evaluate the court flow due to the fact that there was no statistical
data for the district courts at the Supreme Court. The data analysed in the project
and discussed here result from counting archived cases, the court claims register,
etc.

41 This general rrecovery took place after a greater fall which occurred between 1987
and 1992 (corresponding to the period of civil war that ravaged the country). In
1992 the Rome Peace Agreement was signed. See chapters 1, 2 and 4 for a broader
understanding of the socio-political scenario in Mozambique over the last three
decades.

42 Overall, for the characterization of the ten-year period (1987-1997) 1,282 cases
were analyzed. Of these, in 1987, 72 were proceedings for serious crimes and for
felonies, and the vast majority — 1,002 — proceedings for misdemeanor. In 1997,
we identified 72 proceedings for serious crimes and 68 proceedings for felony.
The remaining proceedings did not refer the type of case.

‘ 7.pedroso.P65 171 12/05/2006, 11:11



172 Law and Justice in a Multicultural Society: The Case of Mozambique

43 In the early years of our sample, attempts on life were more significant (16.5% of
cases in 1987, against 2.6% in 1997).

44 Sce also chapter 9, where the issue of domestic violence (including gendered
violence) is analysed in more detail.

45 In 1997 we observed an increase in felonies committed by younger men between
the ages of 18 and 25 (30.8% in 1987 against 36.1% in 1997).

46 Towards the late 1990s we identified a significant trend in the increase of
unemployed people among the defendants. This figure confirms the opinions of
several interviewees who associated the social and economic problems of
Mozambican society with a strong increase in unemployment and criminal activity.

47 We also identified cases in which at least a sentence of flogging was given when
Law no. 5/83 of 16 March was in force.

48 On the multiple forms this relationship may take, see also chapters 10 and 11.
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The Judicial Courts’ Performance:
Main Blockages in the Court System

Jodo Carlos Trindade, Jodao Pedroso, André Cristiano José
and Boaventura de Sousa Santos

Introduction

The patterns of litigation present in the judicial system — civil, juvenile or criminal —
as well as the patterns of litigation absent from the judicial system analyzed in previous
chapters, are in themselves indicative of the first major blockages in the system: the
distance between citizens and the judicial courts, and the economic, cultural and
social barriers affecting access to the law and the official courts. According to the
interviews and observations carried out during our research, this gap between the
judicial courts and the majority of Mozambicans is due to the following: the fact that
written law is ill-suited to the Mozambican situation; a distrust for the workings of
the judicial coutts; the official, legal, written culture of winner/loser and sanctions,
instead of alocal cultute of reconciliation; misunderstandings concerning the purpose
of the funds raised from fines and bail.

This distance from the courts and the social discrimination affecting access to
official justice are much more complex phenomena than they may at first appear to
be. In addition to economic factors (which are always the most obvious), they also
involve cultural factors resulting from socialization processes and the internalization
of prevailing values which are very difficult to transform. It is up to the state and the
judicial system to wotk to reduce the selectivity of the legal system and the economic,
social and cultural barriers and to transform the potential citizen demand for legal
protection into an effective demand.

Access to official justice is extremely selective. The state machinery is incapable
of responding satisfactorily to the increasing needs of citizens because it lacks the
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financial, human, technical and organizational resources, as the previous articles in
this section have outlined.

1. The Media View of the Judicial System

The assessment of public opinion concerning the problems of justice is a rather
recent phenomenon, promoted mainly by organizations from civil society, donors
and, in some instances, the institutions themselves. Listening to citizens’ opinions
reveals a somewhat new concept of justice in Mozambique, more akin to the provision
of services than the exercise of power, which can help strengthen a democratic and
participatory culture.

On the assumption that the official legal system is much more accessible to those
who can read and write Portuguese (thus reflecting some school education), we analyzed
articles on the institutions and activities of the official legal system published by the
Maputo press in 1999.! Later on, we analyzed the results of several surveys on the
attitudes and performance of the legal institutions.

In recent years, several Mozambican radio and television programs have been
organizing discussions between representatives from the justice institutions and the
public, raising questions about issues such as crime, the performance of the courts,
family law, state corruption, etc. Although the public involved is only a small fraction
of the urban population, this kind of discussion is indicative of a maturity of opinion
and a clear perception of the inadequacies and abuses of the institutions that oversee
law and public order.

Up to 1999, the media described the Mozambican judicial system as suffering
from various problems that wetre destroying its foundations. Amongst other aspects
reported by the media, there was repeated discussion of its lack of financial and
human resources, mainly affecting the upper echelons of the judicial system. There
were also accusations of a lack of political will to resolve these problems.

Judges and attorneys were also criticized, with accusations focusing mainly on the
passivity of the judicial institutions. According to the press there were also suspicions
that ethnic and religious biases had influenced the behavior of the judicial institutions,
resulting in huge delays in the justice system that prevented the Mozambican courts
from functioning propetly.

Morte specific criticisms were made of the Supreme Court. One of the problems
noted in relation to this Court was its excessive slowness and another was its lack of
impartiality in rejecting a request by one of the Mozambican political parties to contest
election results.”

The General Attorney’s Office was also criticized in the press for its lack of action
and the same questions were asked about the reasons for such inertia. In addition, the
papers reported suspicions that state attorneys may have been involved in a large-
scale case of corruption. As a result, in 2000 a new Attorney-General was appointed
by the President.?
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Several surveys have also directly or indirectly revealed the interviewees’ views on
their level of confidence in justice in a broader sense. For example, in March 2000,
the Ministry of Justice promoted an opinion poll on human rights, covering such
subjects as respect for fundamental freedoms, citizens’ knowledge of their rights,
police actions, the right to defense and representation in court and the main human
rights violations in the country. The results showed that, on the whole, Mozambican
citizens have little knowledge of their rights and relative confidence in the state as the
guarantor of these rights. However, half of the interviewees felt that the police did
not respect human rights and a significant majority (63%) was aware of the growing
‘privatization’ of justice in Mozambique, affirming that “in Mozambique justice is
only for those who have money.” With regard to the violation of rights, those
mentioned most frequently were second generation social and economic rights such
as the right to health, a reasonably-paid job and education. The main problems in
relation to human rights violations were illegal detentions, mistreatment in prisons,
the slowness of trials and corruption in the civil service and the courts. Another
situation indicated as an example of the violation of human rights was violence against
children and women.

When the first research was cartied out, the murder of Carlos Cardoso, a renowned
Mozambican journalist, had not yet taken place.* The media sought to transform the
trial of Carlos Cardoso’s murderers into the struggle of civil society against corruption.
The trial became an example of the role of the judiciary for most Mozambicans,
since it was widely publicized and broadcast. Newspapers, weekly publications, and
radio and television news programs featured interviews with citizens about the trial.
The attention paid by the media to the Carlos Cardoso case was justified by the fact
that it was linked to a major bank fraud that he had been investigating which still has
not been fully explained and which gave rise to suspicions about the possible
involvement of public figures and their connections with organized crime.

In addition to the interest raised by the subject itself, the Cardoso trial offered a
rare opportunity for citizens to observe closely how justice works, including its various
different procedures. The way the trial was conducted — almost always in a simple,
direct and sometimes ‘didactic’ manner — transformed this trial into a collective learning
process on penal law, helping to demystify the unfriendly and distant character of
official law in the eyes of the ordinary Mozambican.

One of the reforms to the Mozambican justice system which has received the
most media coverage is the Labor Law, for reasons which are sometimes rather strange.
Criticisms center on the ineffectiveness of labor jurisdiction. Although established by
legal diploma, the labor sections operating in the common courts have not yet been
transformed into real and effective labor courts. By 2005 this situation still had not
changed.

The press also gave coverage to constitutional reforms.® Most of the criticism
was leveled against the introduction of new institutions (such as the proposal for the
creation of the Constitutional Court and the introduction of the position of
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Ombudsman)® without the adequate establishment and consolidation of those which
already existed

2. Ritual and the Length of Justice

Ritual and the Chief Judge

The distance between citizens and the courts is also reflected in the formal nature of
courtroom practice. Observation of both the provincial and district judicial courts
led to the conclusion that the entire ritual of the heating is conducted in an atmosphere
of formality which distances the court from the parties and is filled with symbolism.
The ritual and formalities are centered on the chief judge, to the detriment of cross
examination and the active participation of the prosecution and the defense. The
chief judge conducts the hearings in an inquisitorial and relatively discretionary manner.
In effect, the prosecution and the defense barely participate, as previous chapters
have shown.

It should, however, be emphasized that elected judges participate in trials as a
form of popular participation in the administration of justice, in spite of the difficulties
the courts have in mobilizing them, due mainly to the fact that they receive little or no
payment.

In the judicial courts the ritual of the trial, which has essentially symbolic functions,
still does not fully guarantee legality and debate, as it is a ritual that focuses on the
chief judge.

The Length of Justice in Mozambique

The theoretical construction of the duration of a case must distinguish between its
necessaty duration — the reasonable period of time needed to defend individual or
collective citizens’ rights — and delay, Ze. the unreasonable or excessive duration of a
case that is not required — and is sometimes even damaging — in order to protect the
parties concerned. The necessary duration of the case should correspond to the legal
duration of the case. However, according to previous research, in many cases it is the
law itself which causes delay. Delays may also be organizational or endogenous to the
system and may result from the volume of the work or routines acquired, as well as
the (dis)organization of the courts.

Finally, the excessive duration of court cases can also be caused by the judicial
actors (judges, attorneys, lawyers, parties, police, experts, legal officials, etc.). Such
delays may, or may not, be unintentional. The former situation arises out of
organizational delays resulting from involuntary negligent behavior on the part of
the judicial actors. The latter is caused by one of the parties involved in the litigation,
ot someone acting on his/her behalf, defending his/her own interests.

In the lengthier proceedings we studied, for example, the progress of one of the
civil cases analyzed — from the allocation of the judge to the hearing of the trial —
occurred at the pace of procedural law, except for the documentary evidence, which
got ‘stuck’ in the courts. The biggest delay occurred when the case was transferred
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from the provincial coutrt to the Supreme Court. From the time the appeal was lodged
with the Supreme Court to the time when it was allocated to a Justice, about 15
months had elapsed.

In addition to this, one criminal case analyzed had been running for over 10 years.
Slightly less than five months had elapsed between the filing of the case by the police
(November 7, 19806) and the date of the trial (April 10, 1987), with the judge having
previously ordered a reformulation of the accusation and the release of the defendant.
In addition to problems with the instruction of the case, the legal claim for the case
and the inability to notify one of the interested parties has meant that it has been
awaiting a verdict for over ten years. This was initially because of delays with the
‘transfer from one instance to anothet’ and later because the case was ‘held up’ for
many years following an appeal to the Supreme Court. In Mozambique, as used to be
the case in Portugal, criminal cases proceed whilst the defendants are in custody and
come to a halt when there are appeals. This indicates that reforms to the penal
procedure are imperative.

3. Delays in the Provincial Courts

An analysis of these cases and legal claims identified the following as determining
factors in the crisis in the judicial system in Mozambique:

1) alegal culture based on normative abstraction and logical-formal deduction,
which produces a form of self-sustaining, complete and coherent knowledge
within the system itself, but is alien to the society;

2) ahighly complex, buteaucratic procedural structute that relies almost exclusively
on adjudication (involving a win/lose decision) to settle litigation, with no
systematic recourse to mediation, negotiation or arbitration processes. In
addition, the way in which cases are processed results in their dragging on for
a long time (mote on this below).

There is a general consensus that the accumulation and excessive duration of cases,
particulatly in the Supreme Court, combined with corrupt practices, are the main
reason for the judicial courts’ loss of credibility and legitimacy.

In spite of a relatively controlled civil and labor court demand, civil and labor
actions on average take between three months and two years (196 cases in 1987 and
473 in 1997), although a significant number last between two and five years. In 1997,
when the situation became more setious, the slowest cases were labor cases, litigation
on housing and debt collection. By province, the greatest delays occur in courts with
the most litigation, o, in other wotds, in the city and province of Maputo.”

In general, the situation regarding the time required for a decision on criminal
cases brought before the provincial courts® has deteriorated. In 1997, a quarter of
the cases lasted over a year. This apparent speed was due to the fact that, in almost all
cases, the defendant was held in custody, so that the case became urgent and the trial
had to be completed before the period of custody expired.
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Table 8.1: Length of Civil and Labor Actions in Provincial Courts
(sample of proceedings)

Duration 1987 % 1997 %
< 3 months 71 20.4 171 22,6
3 months—1 year 104 29.8 291 38.5
1 year—2 years 92 26.4 182 24.1
2 years—5 years 65 18.6 102 135
> 5 years 17 4.9 10 1.3
Total 349 100 756 100

Source: CEA/CES, 1999.

Table 8.2: Length of Criminal Proceedings in Provincial Courts
(sample of the proceedings)

Duration 1987 % 1997 %

Up to 6 months 269 67.3 349 49.7
6 months—12 months 97 24.3 175 24.9
12 months—24 months 21 53 99 14.1
18 months—24 months 7 1.8 50 7.1
24 months—36 months 6 1.5 29 4.1
Total 400 100.0 702 100.0

Source: CEA/CES, 1999.

The increasing delays in cases and deteriorating criminal justice has been accompanied
by a rise in the number of cases pending, This situation can only be explained in part
by a severe deterioration in the performance of the judicial system from the late
1980s onwards, when many judges left the courts. In addition, the Supreme Court
Justices became less able to supervise and monitor the provincial courts. Finally, the
increasing inefficiency of the judicial system is also due to the poor performance of
the court offices.

Although there has been some growth in the number of juvenile cases brought
before the Nampula Judicial Court, child justice is specific to the city of Maputo. 1t
should also be emphasized that, between 1987 and 1997, juvenile litigation was resolved
more quickly. In spite of the increasing number of cases, it can be seen that most of
these were resolved in less than 3 months.
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Due to its specialized nature and, as a rule, the absence of contestation, juvenile
justice is a type of jurisdiction which may be considered exceptionally rapid in
comparison with the length of civil and criminal justice.

4. Reasons for Court Delays

The identification of the causes of delays must be the object of a study that is
independent of the corporate civil interests of the various operators within the system.
In terms of the legal duration and the delays resulting from excessive legal time limits,
as previously stated, the law, namely procedural law, is a far more significant factor in
delay than is necessary. The accumulation of different types of delays — legal,
organizational (or endogenous) and provoked (unintentionally or intentionally) — means
that a certain number of cases are held up in the system for years.

We have identified the following causes of endogenous (or organizational) delays
and deliberate delays:

- the organization of the judicial system and the concentration of competences
in the judicial courts;

- the rise, albeit slight, in demand,;

- the working conditions (premises and equipment);

- the recruitment, selection, training and management of human resources;

- inadequate legal and managerial knowledge;

- negligent behavior — or behavior which causes delays — on the part of
magistrates, court officials and lawyers or legal technicians and assistants;

- inefficient organization and management of the court’s work;

- the weaknesses of the General Attorney’s Office;

- the inefficiency of criminal investigation;

- the absence of any means of controlling the system;

- the financial resources and lack of political will.

The judicial system is pootly and inappropriately organized and remote from most of
its potential users. It only covers the provincial capitals and about two-thirds of the
district capitals.

The size of the population and the socio-economic context of some of these
districts means that, in practice, the geographical distribution of the courts sometimes
does not coincide with the administrative divisions in Mozambique (and that therefore
they should have more than one district court). In some districts, however, a district
court is not warranted for the time being, as the demand for justice can be addressed
by the community courts. There is also a need to consider the advantages and
disadvantages of the effective application of the Organic Law, which classifies the
district courts into first and second-class courts.
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Table 8.3: Length of Juvenile Proceedings (sample of proceedings)

Duration 1987 % 1997 %

< 3 months 80 51.3 156 60.0
3 months—1 year 39 2.5 93 35.8
1 year—2 years 17 10.9 11 4.2
2 years—5 years 16 10.3 0 0.0
> 5 years 4 2.3 0 0.0
Total 156 100.0 260 100.0

Source: CEA/CES, 1999.

One of the specific and innovative features of the judicial system in Mozambique is
that the management of the judicial system has been handed over to the courts
themselves. This has had a paradoxical effect. On the one hand, it guarantees and
symbolizes their independence yet, on the other hand, it has the adverse effect of
judges accumulating obligations and thus having less time for their main job, which is
to judge cases. Thus, the concentration of organizational and administrative
management tasks in the Supreme Court, usually carried out by Supreme Court Justices,
leads to a considerable dispersal of tasks and what should be the Justices” main activity
— judging the appeals submitted to them — is relegated to second place. This situation
is reflected in the declining number of cases closed annually in the highest judicial
coutt.

The recognition that at this stage in the development of the judicial system, such
a concentration of duties and obligations creates a bottleneck that affects the
performance of the courts does not mean that it should be abolished. Retaining this
function implies that the courts should be supported by auxiliary judges or advisors,
so that pending cases and delays do not increase uncontrollably. As previously stated,
delay is one of the main reasons for the judiciary’s loss of credibility. As the highest
instance in the court structure, the political and symbolic functions of the Supreme
Court are of particular importance in legitimizing the system and preventing it from
becoming trivialized or discredited.

At the moment, the growth in court litigation is more apparent than real, although
it was the dominant topic in our interviews, as citizens are becoming more aware of
their rights and there is a growth in new litigation arising out of the development of
the market economy. The number of cases brought before the judicial system does
not justify the increase in the number of cases pending in the judicial courts, which is
disproportionate to the cases received. It is a sign that the courts are more inefficient.
For some years now the courts have been unable to close even the same number of
cases as have been filed and, as a result, there has been no reduction in cases pending,
In some provinces, apart from civil and labor cases, demand has risen very little. The
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same cannot be said of the cases brought before the Supreme Court. The explanation
for delays in the Supreme Court is the rise both in demand and in the volume of
work. The number of cases has risen and the capacity to handle them has fallen.

An analysis of reports from the Judicial Council and Supetior Council of the
General Attorney’s Office as well as interviews with the judicial stakeholders has led
us to identify insufficient human resources, recruitment and training difficulties and
low and irregular salaries as the main blockages in the system. Issues related to
insufficient human resources include the accumulation of judicial duties, vacancies or
the absence of positions and even a lack of movement.

Training magistrates and judicial officials is now a major priority, which has recently
become the responsibility of the Centre for Legal and Judicial Training (CFJJ).’

One of the interesting characteristics of the Mozambican judicial system is the
existence of non-professional judges. However, they ate pootly motivated, as they
usually receive no regular compensation, fee or remuneration in return for providing
their time. Moreover, some judges, namely in the Maputo City Court, have started to
hold trials without the presence of the elected judges. In addition to the fact that
these trials are invalid — the grounds for some appeals to the Supreme Court — it
seems that the abolition of elected judges would be a loss to the courts, since it would
distance citizens even further from the administration of justice.

The low salaries paid to district and provincial magistrates (judges and attorneys),
whether graduates or not, is a problem that must be analyzed in depth and reviewed
in detail. The magistrates of the General Attorney’s Office, who have no statutory
law (since the Statute of the Magistrates of the General Attorney’s Office is awaiting
approval), also feel that their profession is underrated.

The very important role played by the justice officials, as auxiliaries in the
administration of justice and in processing cases, has also been undervalued.

The most highly qualified lawyers in Maputo city attribute the excessive slowness
of cases to the fact that judges have technical difficulties in deciding on some types
of cases. Insufficient knowledge of the law and inexperience are therefore important
reasons why cases drag on. The labor sections, the judges in charge of pre-sentence
investigation and the district courts are mainly singled out for criticism. Inadequate
legal knowledge is blamed primarily on a lack of adequate legal training.

In a metaphor used by one of the judges interviewed, the judge is the head, the
court cletk the heart and the bailiff, the legs. Thus, the performance of the court
office is fundamental to the overall performance of the system. The court notary is
responsible for preparing cases for trial and for handling those already decided. The
organization, management and modernization of notary offices is a priority factor in
reducing pending cases and unblocking the workings of the judicial system.

Lawyers are blamed for applying various delaying tactics or for causing cases to
accumulate (eg. by appealing to pendency, provisional orders and the failure of parties
to appear in court).
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Criminal investigation, though not the object of this research project, is one of
the factors influencing the performance of criminal justice. The main problems lie in
the quality of the investigative work. In addition to criticisms of the Criminal
Investigation Police (PIC),'"" there is also a consensus on the relative inactivity of the
General Attorney’s Office and the state attorneys. Their function is to direct the fight
against crime and control and supervise legality in general, but they are usually passive
and bureaucratic and thus jeopardize the individual and collective interests of citizens
and other legal staff.

Throughout the first research project,' we also identified a feeling that the court
sentences were not being propetly administered, which was blamed on the court
officials.

A complex organization such as the judicial system requires properly functioning
internal control systems. The absence of active and operational court audits as
instruments for controlling, inspecting and correcting the work of the judges and
justice officials, thereby helping to improve the quality of the public service offered
by the justice administration institutions, is one of the great problems which affect
the system.

The low or (in the case of the district courts) almost non-existent budget allocation
for courts does not allow them to develop. According to one of the people interviewed,
“we are still at the first stage, the time of peace and macro-economic policies |...].
First, peace and economic stability. Then there will be a time for justice.”

5. The ‘Privatization’ of Justice and Corrupt Practices

The ‘privatization’ of public practices and the occurrence of corrupt practices which
are non-legal, illegal or criminal is ‘the talk of the town’ in Mozambican society, as
stated eatlier in this chapter. Embezzlement of funds, without doubt, lies behind the
majority of corruption cases. Perpetrators range from government officials, or, in a
wider sense, state employees, to customs officials, sports managers, etc. and cases can
involve large or small amounts of money.

This image of corruption in its broadest sense has become firmly established,
despite the reactions of the Superior Council of the Judicial System, the Judicial
Council and the Supreme Court, as the rulings of the Supreme Coutrt reveal. In his
speech to the Judicial Council in 1997, the Chief Justice said:

When illicit mechanisms ate used in government offices or court registry offices
— sometimes making use of bureaucracy — thereby forcing the citizen, whose
resistance is exhausted, to give in to the intentions of a corrupt official, this is
considered an act of violence against the citizen in a disguised form. Although
judges and justice officials recognize the need for certain material conditions
which the state is no longer able to provide adequately, this in no way justifies
perverse acts directed against the rights of the citizen [...]. The material
condition of the judges will not be remedied by corruption. The iniquitous
judge, like the soldier using his sword as a source of revenue, will not be
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moved to honesty by a larger salary or handouts. The need to improve our
material conditions should not, under any circumstances, be a justification for
iniquity, like a shield against spears [...].

The concept of corruption that features in this chapter is not used in the specific
sense laid down by penal law as a ‘Tlegal type of crime’. It is a very relative concept.
The social phenomenon which nowadays is seen to be widespread in public
administration and in society not only violates criminal law but also other forms
legislation, such as administrative legislation. Therefore we prefer the concept of
corrupt practices and argue for a proactive response to these phenomena, with their
immediate incorporation into current legislation. According to Graga (1992),

It may be said that these practices occut, above all, in connection with the
appropriation, possession and use of food and equipment, as well as funds.
Areas such as the armed forces, the police force and the paramilitaries, as well
as the important distribution and marketing chain, seem to be the ones most
affected by corrupt practices. There is also a tendency on the part of
professionals working in the public services sector, in which salaries are
extremely low in relation to the current cost of living, to trade services in
order to facilitate quicker decisions, documents, interviews and other services.
This affects state housing, teaching appointments in secondary schools, health
care, bureaucratic services and support from bureaucratic staff and public
institutions. Corrupt practices also exist at management level, although their
extent is not known. There has been publicity about irregularities involving
directors of companies or autonomous institutions. This phenomenon of
corruption is becoming more widely established, so that it is imperative to
find measures to contain it.

It has, in fact, not been contained and since 1992 corrupt practices have also extended
to the administration of justice, in spite of the reactions of the Supreme Court and
the Superior Council of the Judicial System whenever facts are denounced to them
which enable them to intervene. As acknowledged by the Judicial Council in its Fifth
Session (from 9 to 12 September 1997),

The wave of corruption, of reprehensible unethical behavior, of gross
violations of professionally correct behavior, are not virtual realities but
objective facts, which are part of the daily routine in our courts [...]. It is not
only magistrates who are involved [in this| but also justice officials at various
levels.

With the exception of the Supreme Court, all those interviewed always accused the
other judicial courts of corrupt practices and referred to the total inability of the
police to proceed with any credible form of investigation, thereby preventing penal
justice from being just. Frequently the judge takes the initiative and asks the parties
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for money, even those whom he knows are in the right. Again according to Graga
(1992), the following measures need to be taken:

The legal system currently in force covers corrupt practices adequately, allowing
for a ‘passive’ as well as an ‘active’ fight against corruption. However, there is
a need to improve it and make it clearer, more comprehensive and more up-
to-date. It is also important to think in terms of providing mechanisms for
direct prosecution by citizens or legally constituted organizations and for legal
action against those involved in criminal offences such as corruption and the
embezzlement of property, funds and other items, which is very common. We
should also consider creating a system of independent audits of the
effectiveness of the administration and strengthen internal inspections in
institutional terms. For a start, the areas of legal control and internal inspection
are clearly lacking in human, financial and material resources and the
government should attend to these minimum basic needs.

In addition to these measures, there is also a need for a permanent system for auditing
and inspecting the judicial system thatis both educational and disciplinary. The problem
of corruption also affects the independence of the magistrates. This situation is
obviously setious, given that magistrates are underpaid and sometimes very pootly
trained. Avoiding corruption and guaranteeing the independence of the judges requires
not only greater transparency and control over cases by the parties involved, but also
improvements in the salaries and working conditions of magistrates and justice officials
as well as efforts to build up the credibility of the judicial system.

Conclusion

According to our research, the distance between the judicial courts and the majority
of Mozambicans is due to the fact that written law is ill-suited to the Mozambican
situation, there is a distrust of the workings of the judicial courts and an official,
legal, written culture of winner/loser and sanctions, instead of a local culture of
reconciliation.

The excessive formalism of judicial justice, the delays in judicial procedures and
corrupt practices are also key factors that create blockages in the overall performance
of the judicial court system.

We have identified the following causes of endogenous (or organizational) delays
and deliberate delays: the organization of the judicial system and the concentration
of competences in judicial courts; the rise, albeit slight, in demand; the working
conditions (premises and equipment); the recruitment, selection, training and
management of human resources; inadequate legal and managerial knowledge;
negligent behavior — or behavior which causes delays — on the part of the magistrates,
court officials and lawyers or legal technicians and assistants; the inefficient organization
and management of the court’s work; the weaknesses of the General Attorney’s Office;
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the inefficiency of criminal investigation; the absence of any means of controlling

the system; the financial resources; a lack of political will.

The judicial system is pootly and inappropriately organized, remote from most of

its potential users — since it only covers the provincial capitals and about two-thirds

of the district capitals — and reflects an image of corruption despite the reactions of
the Superior Council of the Judicial System, the Judicial Council and the Supreme

Court.

Notes

1 Nine newspapers were analyzed overall and 49 articles on judicial issues were
considered.

2 e the general (presidential and legislative) elections of 1999.

3 On this subject, see also chapter 6.

4 Carlos Cardoso was murdered on November 22, 2000.

5 This culminated in 2004 with the approval of the new Constitution.

6 The idea of a Constitutional Court was not reflected in the recent changes to the
Constitution (2004). However, the office of Ombudsman has been established
(Article 256 of the 2004 Constitution).

7 Although other provinces which have witnessed a strong economic recovery, such
as the Nampula and Sofala provinces, are also indicating a substantial increase in
case flow, with an escalating number of pending cases (data from 2002 and 2003).

8 For a description of the type of proceedings predominant in Mozambique, see
chapter 7.

9 On the role of CFJ] in training the main actors of the judiciary, see chapter 0.

10 Policia de Investigagio Criminal - P1C, in Portuguese.
11 From 1996 to 2000.
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Access to Law and Justice: Advocacy
and Legal Assistance Between the State,
the Market and the Community

Maria Manuel Leitdo Marques, Jodao Pedroso, André Cristiano José,
Boaventura de Sousa Santos and Terezinha da Silva

Introduction

In Mozambique, although the right to defense, assistance and legal representation is
a fundamental right for all citizens (Article 62 of the present Constitution), this
constitutional requirement has not yet become a reality.

Throughout the early revolutionary petiod in the country,' legal assistance was
the monopoly of the state. In an attempt to redress the lack of defense lawyers,
especially for the accused in criminal cases, the first 20 people’s defenders were trained
on an intensive course in the late 1970s. As state employees in the Ministry of Justice,
they were sent to the country’s various provinces and started practicing in the newly
created People’s Provincial Courts. Gradually, they were incorporated into the Servigo
Nacional de Consulta e Assisténcia Juridica® that became the only entity qualified to supply
free legal assistance.

In 1986 the Instituto Nacional de Assisténcia Juridica (INAJ) was founded, with its
own statutes but still under the Ministry of Justice.> The INAJ was created to try to
reconcile the growing demand for legal services (defense and representation in the
courts and extra-judicial consultation) with the limited availability of qualified lawyers.
By 1990, the INAJ was already establishing branches in the main provincial capitals.

With the reintroduction of private advocacy in the 1990s, the INA]J was replaced
by the Instituto de Patrocinio e Assisténcia Judiciaria IPAJ*) in 1994, although its functions
and performance remained similar.
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According to the INAJ and IPA] statutes, thete were three categories of legal
defenders: lawyers with a full law degree; legal technicians with a bachelot’s degree in
law; and legal assistants trained on ad hoc courses. These professionals could provide
paid legal and extra-legal representation and consultation services, according to rates
established by INAJ. However, free legal representation was provided for people who
were unable to pay, in which case INA]J itself covered the fees.

Nowadays access to the law depends, to a great extent, on the work of the non-
governmental organizations (NGOs). With the opening up of the political sphere
since the late 1980s, the NGOs began to play an important role in defending human
rights and denouncing their abuse by the authorities. In fact, it may be said that the
right to legal defense and legal assistance has been guaranteed more by NGO initiatives
than by the state institutions.

1. Advocacy and Legal Assistance

In 1994, private law practice was permitted once again and the law creating the
Mozambique Bar Association® was approved (Law no. 7/94 of 14 September). In
one sentence, Law no. 7/94 enshrined advocacy as one of the three pillars of the
administration of justice. The Mozambique Bar Association is a collective body
governed by public law, independent of any organs of the state and possessing
administrative, financial and patrimonial autonomy. It reproduces the public
organizational model of the Associations which exist in most continental European
legal systems.

Simultaneously, the legislation deemed that the INAJ had already fulfilled the
objectives which had led to its creation and also affirmed the need to “adopt legal
mechanisms more suited to the new demands of society, in terms of practicing
advocacy,” in order to effectively guarantee that the right to legal defense was recognized
for all citizens. Therefore, as the INAJ was brought to an end, it was replaced by the
IPA]J in response to the need to create an organization that could guarantee access to
justice for citizens who wete economically disadvantaged (a Constitutional right).®

Rules of Access and the Practice of Private Advocacy

The Association is entrusted with certain obligations, namely those of defending the
rule of law and individual rights, liberties and guarantees, collaborating in the
administration of justice, contributing towards the development of the legal culture
and perfecting the law, the obligation to pronounce on drafts of legislation of interest
to the practice of advocacy; participation in the study and dissemination of the law,
and the promotion of respect for the legal order (Article 4). The statutes of the Bar
Association also establish norms which provide for the independence of lawyers in
relation to other professions by identifying practices incompatible with the exercise
of advocacy. In addition they emphasize the ethical-social role of advocacy by
establishing the moral obligations by which lawyers should regulate their professional
and civic conduct.

‘ 9.marques.P65 188 12/05/2006, 11:12



Marques ¢f a/: Access to Law and Justice 189

The Bar Association exercises its prerogatives through its organs, which are the
presidency, the general assembly, the jurisdictional council and the governing council.
Each one of these exercises disciplinary action over its members, in accordance with
its statutes and regulations. Official ceremonial honors, similar to those of the Attorney
General’s Office, are conferred upon the president.

Only lawyets and trainee lawyers’ enrolled in the Bar Association can practice
professionally, o, in other words, exercise their judicial mandate or offer legal
consultations as a paid member of the liberal professions. The beginning of legal
practice has to be preceded by a training petiod. Law graduates from Mozambican
universities, as well as graduates from foreign universities whose diplomas have been
officially recognized, can request to enroll as trainee lawyers. Enrollment as a lawyer is
also offered to foreign citizens awarded a diploma by a Law Faculty in Mozambique.
Foreign lawyers who have qualified in faculties abroad can also enroll in the Association
if there are government agreements which establish a reciprocal regime and satisfy
the necessary requirements.

In certain cases, legal technicians® and legal assistants are also allowed to practice
as lawyers if there are not enough lawyers in their area.

Legal technicians are allowed to intervene in cases in which the amount involved
does not exceed the range of the provincial judicial court or in criminal cases which
do not involve prison sentences of more than two years, with or without a fine. Legal
assistants may defend cases which do not exceed the range of the second-class district
court or crimes which do not involve a prison sentence of more than one year, with
or without a fine.

Power of attorney, in principle, corresponds to a paid activity and the criteria for
determining fees, to be paid in cash, are the time involved, the difficulty of the case,
the client’s means and the result obtained. A prior adjustment of fees is allowed, with
the lawyer able to demand a sum of no more than half of the total. The ‘guota /itis’ (or
‘contingent fee’, in the North American system) — in other words, the setting of fees
in relation to the final settlement, especially when this involves a purely monetary
content —is forbidden. The shating out of fees is also forbidden, except with colleagues
who have collaborated on the case.

The Market for Legal Services in Mozambique

At present in Mozambique, an imbalance has been observed in the legal services
market, with the number of lawyers low in relation to the potential demand for this
type of service. At present, about 300 lawyers (and respective trainees) are enrolled in
the Bar Association, almost all of whom are concentrated in the city of Maputo.
Some also go out to the provinces; however, in 2000 only about half a dozen lawyers
were established outside the capital and today the numbers remain strikingly similar.
This imbalance shows that the Bar Association only guarantees the right to judicial or
extra-judicial legal representation and assistance for a clientele belonging to the urban
clite living in the capital. If we consider only the most well-known or those who work
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professionally on a full-time basis, this imbalance becomes even more evident. This
situation allows many to specialize, almost exclusively, in sophisticated business law,
preferably working for large companies (especially those with foreign capital) and
public institutions, and to do consultancy work. Apart from this, some civil economic
litigation and large-scale economic crimes are the only other cases handled by these
law firms.

The cost of a lawyet’s services is therefore extremely high, both in absolute and
relative terms. Moreover, the fee system of payment by the hour practiced by some
lawyers makes legal services even more expensive.

Up until 2000, the majority of lawyers interviewed had either had a European
training acquired abroad (particulatly in Portugal) or at the Eduardo Mondlane
University, whose faculty and curticulum are still Portuguese-influenced.” Consequently,
for the time being law firms have foreign partners, predominantly Portuguese law
firms. Portuguese lawyers also have a direct presence in the Mozambican legal services
market, through their own law firms and in partnership with Mozambican lawyers.

There is little regional integration within the SADC area,'

evident in the type of
training lawyers receive and in the absence of regional networks of law firms. Even
interpenetration in professional practices is weak, except for the embryonic influence
of Anglo-Saxon legal practice in the drafting of contracts for South African investors.

The Bar Association still has little legitimacy among the most well-known lawyers
in the city of Maputo, where it has its headquarters. Its model is that of a classical
corporate civil organization, with rules controlling access to the profession.
Consequently, apart from the habitual disadvantage of this kind of organization in
terms of limiting competition, there is the additional fact that the market itself is
already not very competitive.

The Bar Association and the Legal Technicians and Assistants

Legal technicians and assistants with inadequate training and without any institutional
framework continue to share part of the legal services market with lawyers, whilst
struggling against the Bar Association in Maputo city in order to maintain their
professional status. Since lawyers prefer consultancy work and business advocacy
(which does not require their presence in court), and taking into account their reduced
number, there is reasonable potential demand for legal technicians and legal assistants,
whether for minor civil litigation — which they prefer — or in the penal field. This is
due, above all, to the fact that their fees are much lower than those of the lawyers and
also because lawyers are inaccessible to the majority of citizens and small businesses.
Itis these professionals who defend almost all interests outside Maputo city. Although
the position of the Bar Association is more restrictive, some judges and even several
lawyers recognize the need for these kinds of professionals to continue working in
the judicial arena of Maputo city and in the provinces.
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The Institute for Legal assistance and Representation (IPAJ])

Access to justice is extremely selective, as stated above. The state legal assistance
system is incapable of responding satisfactorily to the increasing needs of citizens
because it lacks the financial, human, technical and organizational resources."

Over the years following its creation, several branches of the IPA] have opened in
all the provincial capitals and their members (legal technicians and assistants) have
been assigned to the provincial courts to ensutre public defense. However, these legal
aid services are marginal, functioning under poor conditions and are hardly known or
recognized by most citizens.

As an institution dedicated to providing legal assistance and representation for
the needy, the IPAJ has been unable to ensure that legal defense is actually free of
charge for the citizens that resort to its services. Most of its members have no
institutional, contractual link with the IPA]. They ate left to their own devices, charging
low fees for their work.

1n 1999 the IPA] had approximately 360 registered members: 232 legal technicians
and 128 legal assistants. However, the Ministry of Justice acknowledged that these
figures had to be read cautiously. Their current number throughout the country is
impossible to obtain; however, we estimate that in 2004 there were around 400 IPA]J
members. Of these, only ten legal technicians actually held a formal contract with the
TPAJ head office in Maputo.”? The Institute does not cover the salaries of the remaining
assistants.

Our research has shown that five main problems affect access to the public system
of defense and legal assistance in Mozambique: a lack of political commitment;
inefficient leadership and management in the IPAJ; a lack of resources; a lack of
dialogue and links with the NGOs; the de facto privatization of the system.

The lack of political commitment on the part of the Ministry of Justice has meant
that the (human, material, financial and organizational) institutional resources available
to the state ate insufficient to meet the growing needs of citizens. The IPAJ’s inadequate
funding, together with a high turnover of senior staff has led to its present day
inefficient management (characterized by a lack of rules and procedures) and poor
quality service.

The lack of any links between the IPAJ and other associations which promote
and defend human rights is one of the weaknesses of the system given that, as
previously stated, these are the organizations which citizens resort to most frequently
to defend their rights.

Most of the IPAJ’s affiliates work privately, as lawyers’ for example, being less
well-paid than the licensed lawyers and offering a barely adequate service.”® They
have to live off the income from their profession, which means that legal technicians
and assistants end up giving priotity to civil cases for financial reasons and neglect
criminal cases, even though these account for most of the courts’ activities and the
accused are almost always needy or even poor. Therefore, neither the legal technicians
nor the legal assistants, much less the lawyers and trainees, actively intervene in official
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defenses, which ate left up to ad hoc appointments, sometimes even cletks of the
court. This situation is particulatly serious given the almost total absence of lawyers
in the courts, particularly in criminal cases. People with limited resources therefore
have no chance of obtaining legal representation, and if the quality of defense in the
courts is weak in general, public defense is much worse. These factors have led us to
question whether the actual IPA] is, in fact, capable of offering a service to the public
for whom it was created, namely the most disadvantaged citizens. In effect, given that
the geographical area covered by any of the alternatives (lawyers, legal assistants and
legal technicians) is very restricted, and the costs prohibitive, most individuals using
the courts are prevented from resorting to any specialist professional service to defend
their rights, either at the pre-trial stage or during the trial itself.

In Mozambique, access to justice and the law is therefore very selective — given
the inability of the public defense system (the IPAJ) to provide an adequate service
and to function efficiently and the difficulty of hiring lawyers due to cost and scarcity
— so that the constitutional objective guaranteeing this right has yet to materialize.

It is not surprising therefore that the human rights NGOs are the most prestigious
organizations in the eyes of citizens, due to the defense and legal information services
they offer.

Sometimes these NGOs are actually the only support organizations people are
aware of (see below). More recently, the Law Faculties (eg. Eduardo Mondlane
University and the Instituto Superior Politécnico e Universitario, ISPU) appear to have altered
their views on the effectiveness of the right to justice by creating legal clinics for
needy citizens, an institutional innovation also geared toward giving practical training
to final year students. Despite this, there is little close or regular collaboration between
this type of organization and the IPAJ or the Bar Association.

2. The NGOs, Access to the Law and the Defense of Human Rights
The Mozambican League of Human Rights (LDH)

Given that, at the moment, access to the law and justice is largely dependent on NGO
activities, the research project included a case study on the Mozambican League of
Human Rights (LDH)."

The LDH was the first institution in civil society created with the fundamental
aim of offering legal assistance to the most disadvantaged citizens and leading and
promoting the campaign for the defense of human rights. Its central role in this
struggle — with all the socio-political implications this involves — and the evident
popularity it enjoys in the country, justify its inclusion in this work.” The aim of the
study was to analyze the League’s performance and its importance to citizens and to
the consolidation of human rights policies in the country. In fact, in contemporary
Mozambique the LDH stands as an example of a NGO which takes the defense of
human rights as its central objective.
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The Otrganization of the League

The League is a relatively new institution with a highly centralized structure. The
majority of its human and financial resources are concentrated in its head office,
located in Maputo city. Moreover, it is an organization personified by its president,
Alice Mabota, whose courage has enabled her to resist pressures and external obstacles.
The structure and the profile of the League are, to a great extent, defined by its
President's powerful personality.

Moreover, this stance also characterizes relations within the institution — which
are vertical — with paralegal staff and support services personnel subordinate to lawyers
and these, in turn, to the president.!® The very image of the institution is safeguarded
by the rigor imposed by the president. Misbehavior by members that might damage
the organization’s prestige is promptly sanctioned by the president.

However, from the outset the LDH has always struggled with a lack of full-time
lawyers. It only has professionals who are hired and paid for the work they do. There
are strong indications that this situation can result in some of them practicing privately
as lawyers within League premises and transferring the cases that involve less money
to the institution itself.

Finally, the paralegal centers (PCs) located outside Maputo struggle with difficult
conditions, both in terms of premises and equipment. Sometimes patralegal staff
even lack basic working conditions, such as chairs and office desks.

Figure 9.1: Organization of the League’s head offices (in 2000)
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The Development of the League

The League has extended and developed its structure and, at the time when the research
was cartied out, coveted latge areas of the country.” This situation requites very
tight and very much more visible coordination. However, financial and staffing
constraints mean that there is inadequate supervision of the paralegal centers.

In addition, centralization in the head office, accompanied by bureaucratic
procedural rules, can constrict the activities of the paralegal staff. For example, the
credentials of paralegal staff in the Matola Center (Maputo province) must be obtained
from the head office in Maputo. In cases where these credentials are required by
other entities, this bureaucratic condition makes proceedings even slower. Even in
the head office, as solicitations ate increasing, the supervision and sanctioning of
paralegal staff is inadequate. Furthermore, thete are no guaranteed mechanisms for
any ongoing interaction that could anticipate errors arising out of the inadequate
training of the paralegal staff.

The Scope of the League’s Activities

Given the general lack of action on the part of the higher state institutions to put an
end to human rights violations by public and private entities, the League appears as
the main denouncer, and therefore mobilizes national and international public opinion
on the human rights situation in Mozambique. Following the creation of the LDH,
the issue of human rights has begun to be debated in the country in a much more
open and incisive way. The pressure that the League exerts on the state has, to a
certain extent, found a response, if we consider the substantial reduction in cases of
police abuse in recent years. The coverage of the so-called Tehembene case by the LDH
was instrumental in forcing police authorities to initiate criminal proceedings; it
precipitated the downfall of the Minister of the Interior at the time, who was strongly
suspected of illegal conduct.

According to the League’s 2001 Annual report, the Maputo office handled 731
cases, two thirds of which were classified by the LDH as labor and civil matters. The
great majority of civil matters ate filed by women and involve questions of child
custody, child support, alimony or separation payments and inheritance matters. It
should be pointed out that, out of 252 labor cases, about half of them (128 cases)
were settled by out-of-court mediation conducted by the League’s paralegal staff.
Finally, 109 cases were classified as criminal (Liga de Direitos Humanos, 2001).

Nowadays the LDH is an essential point of reference as an institution that defends
human rights. Its legitimacy in the community is unquestioned. Moreover, the maturity
and credibility of its programs of action has helped mobilize financial resources from
international agencies.

As reported, the League receives a very heterogeneous selection of cases and
handles situations that extend beyond the legal sphere. The subjects under discussion
do not follow rigid critetia, in contrast to the proceedings in judicial courts where
discussion meets the ctiteria of legally relevant material. Ordinary citizens have problems
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and face social conflicts which need to be resolved. They usually find a response in
the League, regardless of the legal nature of their problems. User patticipation is
much more widespread. The absence of solemn formalities when dealing with people
permits broad-based participation in the relevant hearings. In addition, there are no
so-called limits to the cases on trial. Cases can be discussed and (re)discussed several
times. Everyday language and the national languages predominate, so that there is no
need for an interpreter, facilitating free dialogue between members and users.

The Mozambican League for Human Rights plays a substantial role, not only in
improving the conditions for citizens’ access to justice, but also in denouncing actions
and omissions which contend with the rights, freedoms and guarantees of citizens.
The League often replaces the government and the courts, performing functions
that, according to formal law, are reserved for them.

In Mozambique, as in other petipheral countries, the contingencies of democracy
— intersected by long periods of war — and even the processes which gave rise to the
third sector, have made relations between it and the state much more unstable and
problematic. There is great resistance and many constraints on its activities, as is the
case today with the LDH. Given that, on its own the extremely weak state is performing
its role inadequately, new forms of collaboration with the community need to be
found in order to guarantee that its power is extended more effectively. As Santos
affirms, “complementarity between the third sector and the state is, in democratic
countries, the other main way of creating a public, non-state arena. For this to happen,
however, it is necessary to distinguish between complementarity and substitution”
(1999: 40). In addition, the LDH can grant Mozambique very important subsidies in
its field of activity.

3. Domestic Violence: Gendered and Child Violence — the Role of the NGOs
and the Maputo Juvenile Court

The emergence of the League has provided an impetus for the creation of other
NGOs with identical aims, although with very different profiles in relation to their
specific objectives. There are various organizations which defend the rights of the
most vulnerable groups in society in general and the rights of women and children in
particular.”

Gendered and child violence has become a worldwide problem covering all aspects
of the lives of women — the family, the workplace and the public arena. Although
efforts have been made to understand the nature and global dimensions of violence
in order to define more efficient strategies to combat it, it is only very recently that
gender theories have been incorporated into an analysis of violence.

The International Context

The United Nations Decade for Women (1975-1985) triggered a focus on the problem
of gendered violence. During this decade, world summits and conferences took place,
organized by the United Nations, during which themes relating to equality, development
and the need to increase the role of women in production and development were
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presented, both by governments and NGOs. However, even in the mid 1980s it was
recognized that in spite of the integration of women into development, they continued
to play a subordinate and dependent role, which led the feminist movement to raise
the issue of violence against women and the violation of human rights.

Even at wotld events dedicated to women, where the theme of gendered violence
was on the agenda, there were few speeches delivered on the subject (eg. the
Copenhagen Conference); five years later at the Nairobi Conference (1985) the theme
of violence received more attention, although it was not considered relevant to
development.” By 1986, during a meeting in Vienna, the theme of violence against
women within the family was given priority, resulting in the United Nations Convention
on the Elimination of All Forms of Discrimination Against Women. The Declaration
of the Elimination of Violence Against Women (December 1993) defined violence
as one of the gender-based forms of discrimination and inequality. The culmination
of this process occurred at the Beijing Conference in 1995.2 Discussions on violence
against women within the family, within marriage, in the workplace, in the public
arena, and against children took place, examining different perspectives. The very
active participation of Mozambican NGOs and government organizations at the
Conference, which contributed towatds the theme receiving the attention it did, should
be emphasized. In addition, the networks that were established after Beijing became
an inspiration for the start of an open process of challenging and combating violence.

The Debate on Domestic Violence in Mozambique

The debate on domestic violence in Mozambique has been particularly intense since
the start of 1996. At that time various public figures and particular members of
vatious women’s organizations were deeply involved in debating the issue, both on
television and in the newspapers.”> The debate was highly indicative of the ideas
which common sense conveys of domestic violence and the place of women within
the family. That is to say, the ‘preconceived ideas’ about violence were full of meanings
based on presuppositions about the construction of masculinity and femininity and
about the relative positions of women and men. It should be noted that when we
speak about common sense, we ate referring to the dominant discourse which is
imposed and conveyed by social institutions and which, by gaining the appearance of
a consensus, becomes even more effective.

However, in general, one of the areas of litigation absent in the courts is that of
domestic violence, due to the barriers which its victims experience in terms of access
to the law. Domestic violence constitutes a particulatly visible manifestation of the
imbalance of power between women and men and occurs at all levels, regardless of
any specific cultural, religious or class characteristics, even when it assumes different
forms. Domestic violence is revealing of the system of male dominance, particularly
at the level of the institutions of marriage and the family. As the research carried out
—as part of a project on domestic violence** — has shown, this phenomenon can only
be understood through the social roles that men and women are destined to play,
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which attribute decision-making responsibilities and control of resources to the former.
We aim to treat domestic violence not only descriptively but also by considering the
representations of the agents involved, which can contain different perceptions
according to whether they are male or female. Nevertheless, they are based on an
acceptance of common presuppositions, such as the subordination of women to
male authority.

It is only through this perspective, which contextualizes domestic violence as part
of gender relationships and as yet another mechanism of social control and
preservation of the patriarchal order, that social acceptance of this phenomenon can
be explained. Throughout our study we saw that fathers, family members, neighbors
and even professionals from legal and social services institutions became accomplices
to domestic violence by preaching acceptance or minimizing the complaints made by
victims of violence. This is one of the reasons why many women feel intimidated and
incapable of asking for help in exercising their rights to life and physical integrity.

Although gendered violence may be increasingly incorporated into the human
rights agenda and is becoming increasingly recognized in universal models for equality
and social justice, these models are ignored when applied to women.

The Increasing Visibility of the Problem and Political Will

The increasing participation of women and men in the struggle for respect for human
rights has, to a certain extent, influenced the visibility of the problem of domestic
violence. Campaigning strategies will only be effective if there is the political will to
put domestic violence into its true perspective, given that it affects over half the
population of the country. It is necessary to recognize publicly, and without any
ambiguity based on cultural or traditional justifications, the unacceptability of gendered
violence. Often public discourse condemning violence does not, in itself, generate
change, but it may be decisive in facing up to the resistance of patriarchal institutions,
since women have no real power to alter the situation.

It therefore becomes crucial that legal mechanisms are created for combating
domestic violence, which, as has already been mentioned, must envisage a change in
the political will of the government.

Our research has shown that there is an important relationship between domestic
violence and the legal system. Currently there is no law that makes domestic violence
a crime in Mozambique. Many women believe their spouses have the right to beat
them and cultural pressures discourage women from taking action. As a result, domestic
violence is only judged as a minor physical offence. In fact, the Penal Code® today
has still not been updated with regard to punishment for bodily harm committed by
one spouse against another or by parents against their children, the crimes of abuse,
rape and procurement for prostitution, adequate protection for women who ate victims
of violence and the ill treatment of women within the family.

However, once again, the NGOs ate playing an extremely important role by publicly
defending women’s rights and denouncing their abuse, both in public and private
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arenas. For example, the recently approved Family Law may serve as a precedent on
which future gains in gender-related legal reform can be consolidated.” In fact, the
work carried out by a network of women’s organizations has already succeeded in
establishing domestic violence as grounds for divorce. Today, it is advocating new
legislation to criminalize spousal abuse. The network is also secking to enforce
inheritance laws for polygamous unions. The Constitution states that all wives in a
polygamous union should be treated equally when their husband dies and should
inherit property. Yet only too often these women are left with nothing,

The Role of the Maputo Juvenile Court:*” An Emerging and Localized
Justice

In addition to women, domestic violence also victimizes children through lack of
parental support or negligence and the psychological, physical and sexual abuse they
may suffer.

The Maputo Juvenile Coutrt is a good example of how the rights of children may
be promoted through the combined actions of the NGOs and the General Attorney’s
Office, who have already brought many cases involving family conflicts before the
courts in order to defend the rights of minors and their mothers.

Until 1998 less than one thousand juvenile cases were filed annually, but this figure
rose in 1998 to 1,210, a figure that represented over half the civil cases filed in the city
(2,182 civil cases).*®

It is essentially women (domestic employees, wotkers, etc.) who resort to the
Maputo Juvenile Court in order to obtain alimony for children under 12 or to sue for
divorce, as a result of a family separation.

The Maputo Juvenile Court responds to a specific demand in the city of Maputo,
as a result of an increased awareness of women’s and children’s rights through access
to the General Attorney’s Office and some of the NGOs, such as the Mozambican
League of Human Rights or MULEIDE. In a sentence, the promotion of child justice
in Maputo is the result of a combination of four factors: the role of the NGOs in
raising awareness of children’s rights; the existence of a specialist court; the legal role
of the Attorney’s Office in this jurisdiction; and the speed of the proceedings.

Conclusion

In Mozambique legal representation and defense were nationalized after independence
(1978), when private advocacy and legal representation wetre banned. Following the
Peace Agreements and a change in the political regime, in 1994, private advocacy was
once again sanctioned and the Mozambique Bar Association was founded. At the
same time the National Institute for Legal Assistance (INAJ), which later became the
Institute for Legal Assistance and Representation (IPAJ), was created with the aim of
providing a state system for access to justice and the law for those who wete unable
to contract the services of a lawyer.
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The legal services market may be defined as a market which contains few lawyers,
almost all of whom are based in Maputo, offering services which are prohibitively
expensive for the vast majority of the population.

The state system of access to justice and the law (IPA]) does not cover the whole
country either, since it centers on Maputo, functions pootly and is inefficient. We
identified five major problems: inefficient leadership and management in the IPAJ; a
lack of political commitment; a lack of financial and human resources; a lack of
dialogue and links with the NGOs; and the de facto privatization of the system, as a
result of which the IPA] technicians operated according to market principles.

In Mozambique, access to justice and the law is therefore very selective — given
the inability of the public legal defense system (the IPAJ) to provide an adequate
service and to function efficiently and the difficulty of hiring lawyers due to cost and
scarcity — so that the constitutional objective guaranteeing this right has yet to
materialize.

The human rights NGOs are the most prestigious organizations in the eyes of
citizens, due to the legal information and defense services they offer. Their geographical
base is also distinctively different, since some, such as the Mozambican League of
Human Rights (LDH), are represented in all the provincial and some of the district
capitals. In 2003, for example, the LDH in Maputo accepted over 1,000 cases of
varying types (labor, civil and criminal). These NGOs receive international aid and
operate with a combination of lawyers and paralegal staff. The former carry out all
the activities that are defined by law for their profession. The paralegal staff are
responsible for providing supplementary legal information and support services and
for extra-judicial conflict resolution.

The activities of the League have provided an impetus for the creation of other
NGOs with identical aims. There are various organizations which defend the rights
of the most vulnerable groups of society in general and the rights of women and
children in particular.

The Maputo Juvenile Court responds to a specific demand in the city of Maputo
and is essentially used by women to defend the rights of children under 12, and to sue
for divorce, as a result of a family separation. The emergence of child justice in
Maputo is the result of a combination of factors: the role of the NGOs in raising
awareness of children’s rights; the presence of a specialist court; the legal role of the
Attorney’s Office in this jurisdiction; and the speed of the proceedings.

In sum, the endemic lack of legal defenders is a feature of many African countries.
On the one hand, for legal assistance to be provided effectively to the needy there
must be enough trained defenders and they must be paid for the services they provide.
On the other hand, it would be illusory to expect the Government to be able to pay
civil servants in sufficient numbers, given the fact that the entire justice sector receives
only a very small share of the overall state budget. Therefore, privileged legal actors
must be involved in reforms, but must not be allowed to take them over, much less
obstruct them.
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The picture present in Mozambique is merely a much sharper and more severe
image of what happens in other countries and continents. It is therefore important to
avoid certain errors made elsewhere — with excessive corporate professionalism
blocking reforms leading to increased dejudicialization or anything else that may affect
the potential income of lawyers. Consequently, initiatives that combine the efforts of
public institutions, NGOs, universities and private lawyers are extremely important,
so that the most pressing demands can be addressed, especially in the criminal field
where personal freedom is at stake.

Notes

1 On this subject, see also chapter 2.

2 National Service for Legal Consultation and Assistance.

3 National Institute for Legal Assistance.

4 Institute for Legal Assistance and Representation, approved by Law no. 6/94 of
13 September. The organic statute of the IPA] was only approved a year later, in
1995 (Dectee no. 54/95 of 13 December).

In Portuguese, Ordens dos Advogados de Mogambigne — OAM.

6 ie. with the aim of guaranteeing economically unprotected citizens the right to

u

defence.

7 All Law Faculty graduates have to dedicate some time to clerkship before becoming
full lawyers.

8 Currently, a legal technician is someone who has attended classes in a law faculty.
He/she does not need to hold a Bachelot’s degree to be admitted to the IPAJ (see
below).

9 Since the late 1990s various new Faculties of Law have opened in the country. On
this subject, see chapter 6.

10 The Southern African Development Community SADC —is a regional organization
uniting fourteen countries from southern-central Africa, aimed at coordinating
development projects. On this subject, see chapter 4.

11 The Ministry of Justice — which as an institution supervises the activities of the
IPAJ — cannot even pay the minimum IPA] operating costs at central and provincial
level.

12 Also, over the last few years, the IPA] Nampula office has been supporting another
20 legal technicians through regional governmental funding,

13 However, the statute of IPA] clearly states that their members must give adequate
legal assistance and aid free of charge for those who, for economic reasons, ate
unable to engage their own attorney (Article 8 of Decree no. 54/95).

14 Liga Mocambicana de Direitos Humanos, in Portuguese.

15 Due to lack of time and financial resources and because it had not been created
when the research work was planned, it was not possible to develop the same type
of work on the Associacao Direitos Humanos e Desenvolvimento (Association for Human
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Rights and Development — DHD), an organization whose formal objectives are
identical to those of the MLHR. Moreover, since 2000 the activities of the DHD
have declined dramatically for several reasons and the association has almost
disappeared from the political landscape.

16 Paralegal Centers. The category of paralegal assistant was inspired by the
expetriences in several Third World countries where citizens without full technical
training give legal support to fellow citizens — above all, the most needy — in
situations where state and even private legal assistance is scarce. Paralegals dedicate
themselves mainly to providing defence and legal assistance; in many cases they
also develop conciliation and mediation activities, make new laws known (mainly
in the field of human rights), denounce situations of arbitrary arrest, etc.

17 Maputo city has the status of a province; therefore it is divided into five municipal
districts, previously known as ‘urban districts’.

18 The League’s activities have spread through Mozambique, through the complex
networking of paralegal centers, both in the central and northern part of the
country. Each of these regions constitutes a regional head office. Each regional
head office controls various subordinate centers.

19 In 2002 the League had 20 offices spread across the country, employing a total of
40 paralegals and a significant number of activists.

20 Among the very active NGOs one could refer MULEIDE (Women’s Association,
Law and Development), aimed at promoting and defending the legal rights of
women, particulatly as they pertain to improving social conditions and ensuring
participation in the development process; ORAM (Rural Association for Mutual
Support), and UNAC (National Peasants’ Union, coordinating vatious grassroots
associations); these two main peasant organizations have been pivotal in the defense
of land rights of peasants (women are the primary cultivators of family land in
rural areas).

21 Reference to the Wotld Conferences on Women, held in Copenhagen and Nairobi,
which have contributed to the progressive strengthening of the legal, economic,
social and political dimensions of the role of women (editot’s note).

22 Corresponding to the fourth United Nations World Conference on Women.

23 In relation to this, see the article by Meneses and Adam (1996).

24 This study was catried out under the scope of the program ‘All against violence’,
initiated in 1996 by Forum Mulber (a Mozambican network of women’s
organizations).

25 The current Penal Code, with several changes, dates back to 1886.

26 The new Family Law approved in 2004 raises the minimum age for marriage from
14 to 18, allowing women to inherit property in divorce cases. This legislation
represents a step forward for the women of Mozambique, who have long suffered
from profound discrimination. It also legally recognizes traditional marriages, which
constitute the great majority of marriages in Mozambique.
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27 In Mozambique, juvenile justice is administrated by outdated legislation dating

from colonial times. Whether dealing with minors ‘in moral danger’, minors who
are ‘undisciplined or abandoned’ or minors ‘in conflict with the law’, measures are
always applied to protect and defend minors, seeking to prevent them from turning
to a life of crime. Promoting the well-being of deprived, abandoned, ill-treated,
neglected or traumatized children, as well as the education and correction of
juveniles who commit crimes, therefore forms part of the instrumental, social
control and resolution of litigation functions.

28 For 2002 and 2003 the figures atre: 2,132 cases filed in 2002 and 1,764 the following

‘ 9.marques.P65

year.

202 12/05/2006, 11:13



10

Community Courts

Conceigao Gomes, Joaquim Fumo,
Guilherme Mbilana, Jodo Carlos Trindade
and Boaventura de Sousa Santos

1. The Creation of Community Courts

In the process of breaking with and dismantling the colonial state after independence,
the new Mozambican state created a new judicial system (Gundersen and Berg, 1991;
Gundersen, 1992; Lundin, 1994)." In this judicial system — the main objective of
which was to setve all Mozambicans — the popular courts, at different levels and with
different forms of organization, were the guarantors of the implementation and
reproduction of popular justice.?

The Mozambican Constitution of 1990 abandoned the judicial system of ‘Popular
Justice” and created a new paradigm. The new political-constitutional framework
adopted a judicial organization “consistent with the new philosophy of the
organization of the State and the many democratic institutions in the country”
(Preamble to Law no. 10/92 of 6 May — the Organic Law of the Judicial Courts).

The community courts created by Law no. 4/92 of 6 May remained outside this
judicial otganization. The main objective of these courts was to fill, at the base level,
the void created by the formal abolition of the popular courts. Defending the
supremacy of social justice, equal rights for all citizens, social stability, the value of
tradition and many other social and cultural values, the Law recognized that the
country’s experiences of a community style of justice “indicated the need to value
and deepen it, taking into account the ethnic and cultural diversity of Mozambican
society.” It therefore justified the creation of “bodies which enable citizens to resolve
small differences within the community and contribute towards harmonizing the
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vatious practices of justice and enriching rules, habits and customs, thus leading to a
creative synthesis of Mozambican law” (Preamble to Law no. 4/92).

Despite defining the parameters within which the future community courts should
develop their work, Law no. 4/92 was never regulated, which means that the
Mozambican state never formally fulfilled its desire to create these courts.” For almost
all the judges in the community courts, this legislative omission represents a strong
sign of delegitimization on the part of the state.* Compared to the former popular
courts, which formed the base of the official judicial system, the community judges
interviewed considered that the state, by not establishing a legal framework of
operations for the community courts and by not making support available, particulatly
material support and training, delegitimized them both in the superstructure and in
the communities.

Although the available data regarding the distribution of community courts in
Mozambique is quite feeble, figure 10.1 is indicative of their strong presence in the
country (a total of 1,740 community courts).’

Figure 10.1: Distribution of Community Courts by Province (2004)
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Source: Ministério da Justica (2004). Relatirio ao X Conselho Coordenador. Tete, 13-15
July 2004.

The Relationship Between Community Courts and Official Courts

In general, the provincial courts do not have any links with other non-judicial bodies
involved in the resolution of conflict. As for the district coutts, their relations vary
according to geographical proximity, the personal bent of the judge in the judicial
court, the legitimacy and efficiency of the other bodies, their willingness to cooperate
(particularly in the case of the traditional authorities) and the implementation of
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research and support projects specifically for the community courts, which can also
benefit the judicial courts and the judges themselves (as was observed in the province
of Cabo Delgado).

There are cases of close collaboration between the district courts and community
courts which may assume various forms. In the district of Mueda (Cabo Delgado
province), for example, the district court and the community courts in the district
headquarters have maintained a stable relationship which has progressed from
discussion and clarification of the responsibilities of community courts to the joint
definition of the sanctions to be applied in various cases and the rapid handling of
cases emanating from the community courts. Although on a different level of intensity,
a similar situation was observed in the district of Alto Molécue (Zambézia province).
Here the relationship had developed mainly into the presentation of monthly reports
to the district court and the depositing of the revenue collected in the Bank.

The official judicial system does not wish to function as an appeals body or an
alternative to community justice when the latter is not efficient or when its decisions
are not accepted by one of the parties involved. For instance, in trial sessions observed
in a provincial court, the judge refused to hear family conflicts (in one case, this
involved the ctime of bodily harm in which the victim was the sister of the aggressor
and in another, material damage catried out by a husband) and sent the parties involved
back to their neighborhood. According to the judge, these types of conflicts “ate not
for a judge to hear, but should be resolved within the family or in the neighborhood”.
He was referring to the structures of the local grupos dinamizadores,’ the community
courts and the families themselves. In both cases the accused’” benefited from legal
defense by being appointed a legal assistant. However, in these situations, denial of
access to the law affected the victim and had nothing to do with any problem on the
part of defense, since both cases had been brought before the court by the attorney’s
office.

The Law that created the community courts was never regulated. This law limited
itself to defining the courts’ institutional framework. It determined that the judges of
the former popular courts at the level of the localities and neighborhoods would
continue to exercise their functions until the first elections for judges for the community
courts wete held.® However, as there have been no elections, the judges at the time
kept their positions. Due to reasons arising out of normal occurrences and
citcumstances of life, such as death, illness, migrations caused by the long civil war
and professional moves, the body of judges naturally suffered some reductions. These
reductions were also affected by some people leaving their posts due to the loss of
social prestige attached to the position and to the feeling of having been ‘abandoned’
by the government, which was (and is) the case of many of the judges, as well as the
unpaid nature of the work. In some courts these absences were filled by new members.
In the absence of any regulatory law to define the rules of recruitment, these
replacements were made from within the same socio-political environment as that of
the previous judges. The new judges were elected through the local grupos dinamizadores,
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proposed by neighborhood structures or by the direct intervention of individuals
connected with the Frelimo party.” It may therefore be said that the creation of
community courts by the state, to function as a bridge between the judicial system
and the community, failed due to a lack of political will or attention. A vacuum was
created at this level, which, as soon as political conditions allowed, has been filled by
other social regulation mechanisms, the most important of which are the traditional
authorities."”

2. Brief Characterization of the Community Courts

The community courts are, therefore, a hybrid legal entity which combines the
characteristics of official justice with those of unofficial justice. As the law that
instituted them was never regulated, in sociological terms the characteristics of
unofficial justice predominate.

In the areas in which they remain active and operational, community courts are
entirely maintained by the strength of their previously conquered legitimacy.
Throughout our period of research we had the opportunity to observe some courts
which were very active and involved with the community. Among these, we wish to
highlight the community court of Vilankulo-Sede (Inhambane province) and those
in the neighborhoods of Mafalala, in the city of Maputo and Munhava-Central, in
the city of Beira. However, exceptions do not make the rule. The human and
infrastructural needs which, in general, affect the community courts, and the
competition they face from the other entities involved in the resolution of litigation
(the police, local grupos dinamizadores, the religious authorities, the traditional authorities,
etc.) are contributing to their gradual disappearance as the favored centers for the
creation of a new law and as the disseminators of rights. The crisis in their legitimacy is
evident in the number of cases they handle: in many of the courts observed there is
less than one case a month. According to many of the judges interviewed, the main
causes of this crisis are that the state does not provide material resources (papet,
pencils, pens) and financial compensation for their work, that there is a lack of training
or guidelines on working rules, and that the judicial courts do not give them any
support in social cases. In other words, there is no adequate institutional integration.

The Judges

As established in Article 7 of Law no. 4/92, the community courts are composed of
eight judges, five of whom are full members and three are substitutes. However, in
seven community courts in various regions of the country, namely Ingonane,
Mafambisse, Chipangara, Morrumbala-Sede, Sansao Muthemba, Chingodzi and
Démue, there were not even enough judges to allow the court to function with its
minimum legal guorum (two members, in addition to the presiding judge). Other coutts,
although composed of three judges, are very often forced to function without a guorum
whenever one of the judges, for some reason, is unable to attend. For example, in the
Maimio Court (Cabo Delgado province), when two judges were ill, the guornm was
made up by the secretary of the neighborhood grupo dinamizador, a situation which, as
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we observed, was considered normal.'" The reasons for the lack of judges in the
community courts have already been discussed. About half the courts have a clerk or
a messenger or both in their service.

It should also be pointed out that there is an overwhelmingly male presence. Of
the 174 individuals who make up the 34 courts initially observed, only 19% (33) were
women.'? This percentage is even lower in relation to judges. Only 26 of them were
women, which amounts to only 18%.

The judges, whether men or women, tend to be over 40 years of age. Even when
they are replaced, recruitment does not, as a rule, alter the age group. However, in
some cases, particularly when the replacements are women, they do tend to be younger.
In societies with a strong rural element, as is the case in Mozambique, age is very
significant in relation to the exercise of authority and this is the main reason why
people in such positions tend to be older than the legally stipulated minimum age."

In terms of occupation, the majority are peasants (they work in the fields at their
machamba, including most of the women), whilst others are retired people, artisans
and workers. In four courts the stated profession was head of the district market,
post-office worker, school functionary, health authority worker and police officer. In
Mutrrébwe (Cabo Delgado province) one judge also stated that he was a régulo
(traditional leader) and in Muélé (Inhambane) one was a member of Ametramo."

The Politicization of the Community Courts

Given the socio-political context in which the community courts have been functioning,
there is no discontinuity with the popular courts (for instance, the judges are, in most
cases, still the same). Almostall of the judges in the courts observed said they belonged
to the Frelimo party and many of them also participated in party organizations such
as the OMM" and the local grupos dinamizadores. 'This duality is one of the reasons
why the courts have a party identity and also a degree of ambiguity. It is also the
source of the problems they confront in the exercise of their duties. The persistence
of this connection — both in terms of the political loyalties of the judges and the
human component and also the community court premises in which the courts operate
— encourages the courts’ widespread identification with the Frelimo party.

This fact, combined with a certain marginalization of the traditional power
structures, has led to the increase of political bipolarization, with the community
courts regarded as the instruments of Frelimo and the traditional authorities as
instruments of Renamo.'

This identification has led a group of judges in one community court in Mocimboa
da Praia (Cabo Delgado province), presumably supporters of Renamo, to create a
parallel community court.

In 2004, observations of several community courts in Angoche — a municipality
won by Renamo in the 2003 elections — revealed an intensification of the political
differences between the parties (Renamo and Frelimo), a situation that was dramatically
affecting the existence of the local community courts. Accused of being controlled
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by Frelimo, the judges seemed incapable of attracting litigants. In fact, the extreme
politicization of these courts had resulted in a profound distrust, by the parties, of
the community courts’ ability to judge their cases with the impartiality they required.

Working Conditions in the Community Courts

The vast majority of community courts observed operate in the same premises as the
former grassroots popular courts. One characteristic common to all the courts is the
precarious condition of the buildings whete they function. Out of the total number
of courts studied during the first research project, eight were held in the open air,
eighteen worked in buildings offered by the grupo dinamizador, the Frelimo party, the
Administrative Post, the school director or the Municipal Councils, and two functioned
in the house of the presiding judge — one on the veranda and the other in the yard.
Only six courts have their own premises.

The fact that a court operates in the open air obviously influences its activities,
making them seasonal — sessions must be interrupted every time it rains.

When courts operate in buildings that are loaned, usually by the local grupo
dinamizador, they have to be shared. This situation displeases the majority of judges
interviewed. From the outset, it affects the working hours of the court. In several
sessions and in various courts observed, the judges warned the parties or the witnesses
during the trial session of the need to adhere to the session schedule because the
room was due to be occupied ‘by others’ later. In addition, as observed during the
trial sessions, sharing facilities means that trials are frequently disturbed by members
of the grupo dinamizador consulting documents filed there, fetching papers, etc.

The lack of premises of their own prevents community courts in general from
having any space for their own exclusive use, to keep and file their documentation.
For this reason, in many of the courts the case files and other documents were stored
in the house of the presiding judge or the court clerk. This situation also occurred in
cases whete the community courts had their own premises. Their advanced state of
distrepair meant that no materials could be stored in them. Quite apart from practical
concerns, sharing premises with structures linked to political parties naturally makes
it difficult for the community courts to function autonomously, as well as to affirm
their status as independent structures.

Even when courts operate in buildings, the furniture is very simple and sparse,
generally consisting of a table or desk, chairs for the judges, one or two long benches
for the parties and, in some cases, a cabinet. In some courts the parties had to bring
their own benches or sit on the floor. In others, the furniture for the trial session was
loaned from other neatby entities, either the local grupo dinanizador, the Frelimo party
or others ot, in cases where the courts functioned in the open air, the residents of the
nearby houses. It is, however, interesting to note that, within the general precatiousness
in which the community courts operated, there were substantial differences in the
material assistance they requested. For example, whilst the community court of Bairro
Sansio Muthemba'”, in Tete city, requested a typewriter — because “the modern world
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has an advanced technology” — and the “Penal Code”, the community court of
Vilankulo and the community court of Bairro de Machavenga (both in the Inhambane
province) asked for notebooks and pencils.

Working Hours

The court schedules vary considerably. Few courts are open every day. Most are only
open twice a week and on those days, few function throughout the day, usually only in
the morning or in the afternoon. This situation is a result of the fact that the great
majority of courts observed did not have their own premises, but had to share a
building with other structures.

The fact that they cannot operate on a daily basis prevents community courts,
from the outset, from intervening in urgent situations such as minor disputes between
spouses or neighbors which in turn can result in many people ‘running straight to the
police’, a frequent complaint of many community court judges. The population does
not, therefore, have easy access to community court justice.

3. The Nature of the Cases

For reasons previously explained, it was only possible to gathert, by random sampling,
documents and data on 436 cases in 15 courts (see table 17.1). Using a form to
describe the cases, we obtained data relating to the characteristics of the parties
involved, access to the courts and the nature of the problems dealt with.

The socio-legal demand is dominated by matital issues (35%), followed by theft,
slander, and bodily harm. There are also cases relating to debt, land and housing
issues. In a more fragmentary manner, cases of suspicion of witchcraft, abuse of
trust, and labor issues (related to contracts and indemnities) also occur. Additionally,
the survey encountered cases involving lack of hygiene, a complaint about a large
fine, a disturbance at work, the attribution of a name and the formation of a
partnership, a case of sexual harassment, a rape, arson, the sale of another person’s
property, and an accusation of cutting firewood without authorization.

Conlflicts involving relations within the family have significant weight in our sample,
particularly marital conflicts, although there are also issues relating to minors, the
division of property and the breach of promises of marriage (the latter amounting,
on the whole, to 169 cases — 48% — out of a total of 350).

Marital issues wete the most frequent type of litigation in all the community courts
observed. The great majority of cases involved adultery, domestic violence, abandoning
the home, lack of support from husbands and divorce claims. In the community
court of Mafalala (Maputo city), for example, the plaintiff wanted a divorce “because
the first wife is possessed by a bad spirit”.
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Table 10.1: Types of Issues in the Community Courts Studied (1996-2000)

Type of issues Number of cases
Marital conflicts 121
Marriage 9
Minors 23
Family conflicts 10
Division of property 6
Housing 13
Burglary (petty theft) 34
Bodily harm 24
Abuse of trust 8
Witchcraft 10
Land tenure 18
Debts 21
Contracts

Compensation

Labor issues
Other 9

Total 350

Source: CEA/CES, 1999.

There are major differences in the working conditions of the community courts
and in the way in which they operate. However, these differences, as we shall see, exist
mainly in terms of emphasis and degree. In fact, as we are dealing with a community
justice which is not professionalized, aside from being informal and not subject to
predefined standard rules and procedures — as is the case in the judiciary and the
procedural codes that govern formal justice —, this operational diversity is only natural.
Morteover, their non-professional nature and the structural differences confer different
competences on the community court judges and result in specific kinds of behavior.
For example, a presiding judge who is more familiar with the judicial courts, as is the
case with the presiding judges at the Bairro da Liberdade community court (Inhambane
city) and the Mafalala community court in Maputo city (who are both also elected
judges in the judicial court), will be more likely to reproduce the procedures of formal
justice. Naturally, the level of education is also reflected in the litigation procedures,
particularly in relation to written records.
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The Parties

Plaintiffs comprise a more or less equal number of men and women, with men slightly
outnumbering women.'® At first glance this information does not seem to correspond
to the nature of the conflicts, which predominantly constitute marital litigation, with
most of the complaints being brought by women. In fact many of the cases, particulatly
those in which a wife has been abandoned, are presented not by the woman concerned
but by her father, who appears at the trial as the plaintiff.

In terms of the accused, men predominate substantially, representing 68% (285
men and 132 women). Accused males are the majority in samples from all the courts,
with the exception of the community court of Bairro da Liberdade (Inhambane city),
in which both men and women brought forward complaints in identical numbers.

There were no differences in relation to the age of the plaintiffs and of the accused.
In both cases, the most common age group is between 20-40 years, followed by the
40-50 group. However, the main incidence for both plaintiffs and accused was in the
20-30 age group.

Housewives predominated amongst the plaintiffs — which is explained by the high
number of cases relating to family conflicts — followed by workers, service sector
employees, and small farmers. On the side of the accused, there were no significant
differences in terms of occupation, although they included fewer housewives and
more unemployed people. There also appeared to be more security agents (police and
military), as well as more senior officials and retired people. This distribution seems
to indicate that the socio-economic status of the clients of the community courts,
whether plaintiffs or accused, is similar.

The Complaints

Complaints submitted directly to the court predominated — 57% of the complaints
were presented directly to the community coutt; in other words, the plaintiff had not
previously resorted to any other community body to resolve the dispute. There were,
however, a significant number of cases in which the offended party had previously
presented a complaint to the local grupo dinamizador or to the police (24% and 14%,
respectively). In addition, some other cases had been brought before the community
court via the judicial court or Ametramo.

This absence of reference to an intermediary structure does not mean that it did
not exist. In the sessions observed we found vatious cases in which, although it was
not reported that the case had been taken up by another community body, this was in
fact what had happened. In general, when a case is transferred from another community
body a document is created (a “guide ”to the transfer of the case) which is directed to
the community court. As the transfer documents show, the deescription of the case
can be very brief or more detailed. The document is sighed by a representative from
the body that is forwarding the case and bears its stamp.
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Court Proceedings

In the judicial courts, the procedural formalities required by procedural law constitute
one of the pillars on which official, formal justice rests and represent one of the
fundamental guarantees for those who have recourse to them. The procedural rules
are uniform and the assumption is that they are known and used by all agents of
justice. In contrast, community justice is a non-professional form of justice based on
oral, informal and, naturally, non-uniform procedures. For this reason, it is a very
heterogeneous form of justice in terms of proceedings. In the case of the community
courts, this heterogeneity also arises out of the fact that they operate outside any
formal, organizational context, and atre left to their own devices and to the local
ability to improvise, innovate and reproduce.

There are, in fact, significant differences between the courts, whether in terms of
the organization of proceedings or the language used. In some courts, as is the case
in the community court of Mafalala (Maputo city), Munhava-Central (Beira city),
Bairro da Liberdade (Inhambane city) or Chipangara (Sofala province), the very close
relationship with formal justice has led to a selective adoption of the formulae, styles
and language inherent in that type of justice. The proceedings are more formal, with
all complaints recorded in writing as a document of notification or formal complaint.

The court record sometimes contains other notes, such as an indication that a
given party or witness has been notified, the terms for payment of compensation, or
the setting of a trial date. Proceedings are, in general, handwritten. However, in most
courts we observed, the complaints are registered in a much more summary form: on
a school notebook, metely recording the identification of the parties and the object
of the litigation.

It is interesting to see that, even in the most formal of proceedings, the use of
legal terminology was combined with the use of simple language, directly linked to
the oral nature of the surrounding culture. In any case, this formality did not influence
the outcome of the litigation. It seemed, above all, that the prime objective was to
establish a distance vis-a-vis the parties and to legitimize the power of the court.
When the statements were written down, they were signed by the party who had
made them and by the presiding judge or his/her substitute. Having received the
complaint, the accused was notified to appear on a particular day and time at the
court.

In this respect, too, there are many differences between courts; whilst in some
courts notification may be written on any sheet of paper (including, in one case, the
blank space on an election leaflet), in other courts embossed sheets of paper existed.
In addition, in these notifications, the procedural law of the judicial courts was used
as a means of imposing the power of the community court. In the cases to which we
had access, these notifications always ended with the threat of punishment in
accordance with the law.

There were no significant differences in terms of proceedings duting the hearings.
Once again, the differences were, above all, those of emphasis and depended very
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much on the presiding judge. The judges use their resources in the way they feel is
most effective in order to impose the power and the decision of the court.
Consequently, the hearings can be ritualized to a greater or lesser extent, with greater
or lesser recourse to the ‘threat’ of the law. The hearings always created an effect of
distance between the parties and the court, achieved mainly by the distinction between
the area reserved for the court and that of the parties.

All the hearings observed took place in a context dominated by rhetoric, translated
into verbal expressions, silences and gestutes. National languages predominated in
the hearings; Portuguese was very seldom used. The court used the same language as
the parties; there was no need for interpreters or rephrasing, On rare occasions there
was tecourse to the concepts and formulae of judicial law, and when this happened,
it was always done very selectively and instrumentally, with the aim of legitimizing the
court. The parties never intervened spontancously. In many courts, excessive gesturing
by the parties was punished.

The Decision

The most common verdict was condemnation (58%), irrespective of the nature of
the conflict concerned. The sentence could consist of the payment of a fine, the
payment of compensation, the restoration of a situation to its normal order, the
termination of marital or family problems, or the authorization of the payment of
alimony. There were, however, cases in which the guilty verdict was reversed, that is to
say that the plaintiff rather than the guilty party was condemned if it was proved that
the plaintiff had been lying, had behaved in an offensive manner during the trial, or
had presented a complaint without proof against the accused. In many cases, the
payment of a fine or an indemnity was associated with other sanctions, such as, for
example, community service and levar chamboco (a beating with a wooden stick).

Many complaints arising out of family conflicts ended in agreement between the
parties, especially when they involved child support payments and the payment of
compensation by either the plaintiff or the defendant. Reconciliation of parties is
most frequent in marital conflicts. The judges always sought to obtain reconciliation
between the couple or between the accused and his relatives. When this was
unsuccessful, the conflict ended with the separation of the couple and the subsequent
division of property. Our sample contained very few examples of cases being
withdrawn — only 6 out of 291 cases.

In vatious situations the court decided that cases had to be dealt with by another
entity which had more specific powers to resolve the conflict. The dispute could
therefore be sent back to the family, to Ametramo or to the judicial courts.

In situations specifically involving pending cases, the reasons given for this were
as follows: in five cases this was due to the non-appearance of parties or witnesses; in
six cases the court decided to delay the trial; in one case it was decided, on the request
of the plaintiff, “that she should be submitted to certain traditional investigations to
determine the truth about whether she had sent evil spirits to her nephew’s house, as
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the spirit has said”; finally, in another case, this was because the wife of the accused
“had acquired a pregnancy”.

Analysis of the documentation enables us to verify that pecuniary sanctions have
become, in recent years, the standard measure for all types of litigation. The courts
have virtually ceased to apply the other measures envisaged in the law — such as
community service, or the loss of any right whose immoderate use had led to the
transgression of Article 3, no. 2, of Law no. 4/92 (paragraphs b and d) — as was often
the case at the time of the popular courts. Although it is not acknowledged by the
judges in these courts, it may be stated that very frequently the amounts of the fines
and legal charges levied considerably exceeded those stipulated by law, which certainly
affects the access to the justice offered by the community courts.

Conclusion

Community courts in Mozambique today are entities for resolving very complex
litigation. They have taken over the human and institutional legacy of the popular
courts, but not their formal organizational legacy. Unlike the formal courts, they are
not part of the judicial structute nor do they receive any technical and material support
from the judicial courts. Under these circumstances, wide variations in the way
community courts work are only to be expected. With all kinds of human and
infrastructure shortages, and faced with competition from other litigation settlement
mechanisms — from the police to the grupos dinamizadores to the churches to traditional
authorities —, the community courts have been left to their own devices and to the
local capacity for improvisation, innovation and reproduction. This explains the almost
chaotic variation in the way in which they operate. The absence of any recognition of
this de facto situation has led to the absence of any mutually beneficial interaction
between official justice — which is almost exclusively at the service of the urban
population — and a form of justice that is not official but reaches the ateas where
most of the population live.”” This poses the risk of formal justice becoming more
and more formalized and of informal justice not having a regulatory framework in
which constitutional principles and respect for human rights represent the limits of
its autonomy.

As legal hybrids community courts are producing a ‘creative synthesis of
Mozambican law’. However, the uncertain environment in which they operate, if not
corrected soon, could in the short term jeopardize their very existence. In light of
this, Mozambique has been developing a broader project for legal reform since 2003,
which is aimed at democratizing and decentralizing the court system whilst improving
access to law and justice and this project includes, as one of its pillars, the reform of
the community courts.

Notes

1 On this subject, see chapters 1 and 2.
2 The popular courts were considered the instrument which enabled the people “to
resolve the problems and difficulties arising out of daily life in the community, the
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local area and the village and neighborhood communities.” The popular courts
were also considered to be a guarantee of the consolidation and unity of the
Mozambican people, “the great forge in which the people create the new law
which continues to drive out the old law of colonial-capitalist feudal society”
(Preamble to Law no. 12/78).

3 The Law of the Community Courts is currently (2005) being reformulated, as
part of a broader reform of the justice system in Mozambique (see below). It
should be pointed out that the new constitutional reforms of 2004 defined the
existence of several categories of courts, including community courts (Article
223).

4 This chapter refers mainly to the study carried out during the first research project,
from 1996 to 2000.

5 Law no. 4/92 defines the institutional framework of the community courts. For
example, it clearly states that the provincial governments are responsible for
establishing these courts (Article 12). However, throughout the first research
project little was known at provincial court level about the activities carried out by
these courts.

6 See note 34 in chapter 1.

7 When communicating in Portuguese, community courts tend to use the word
‘accused’ instead of ‘defendant’, the word in use in the judicial courts.

8 Law 4/92 states that the provincial governments should establish the mechanisms
and time frames for the election of community court members (Article 13) and
that the district judicial courts are responsible for controlling the process.

9 The party in power since Mozambique became independent. After the introduction
of a multi-party system in the eatly 1990s, Frelimo has won both the presidential
and the legislative elections.

10 The subject of traditional authorities is analyzed in mote detail in chapter 11.

11 Of the 34 community courts studied during the first project, less than half of
them had five or more judges. The data available since 2003 indicates a clear
detetioration in this situation.

12 In some community courts, in addition to judges, there were also other counsellors,
treasurers, etc.

13 By law, the minimum age for a judge in a community court is 25.

14 AMETRAMO — Mozambican Association of Traditional Healers. On the role of
traditional healers in conflicts involving accusations of witchcraft, see chapter 3.

15 Organizacao da Mulber Mogambicana (Organization of Mozambican Women), an
organization which is part of Frelimo.

16 Renamo is the main opposition party in Mozambique.

17 Bairro corresponds to a large neighborhood. See note 18 in chapter 1.

18 In the cases analysed up to 2000, 195 of the plaintiffs were male and 202 female.

19 According to the last census, the rural population accounts for the vast majority
of the population in Mozambique (77%).
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Traditional Authorities

Maria Paula Meneses, Joaquim Fumo,
Guilherme Mbilana and Concei¢ao Gomes

Introduction

As argued eatlier in this book, the landscape of justices in Mozambique is heavily
defined by legal plurality. In addition to the community courts, our study also analyzed,
although in less detail, traditional authorities as entities involved in the resolution of
conflicts.! The subject of tradition and traditional authorities, widely discussed today
within the context of the social sciences and politics in Africa, is extremely complex
and diverse (Ranger, 1988). Although the practices and content of these concepts
vary from one setting to another, in Mozambique they ate both, in general, meant to
connote autochthony and authenticity. By invoking local/regional cultural practices
vis-a-vis the modern state, groups create and reinforce legitimacy and authority through
their own cultural constructs. However, the transformations that these entities have
experienced and been subject to have imbued the content and nature of both with
ambivalence.

The Mozambican state is not strongly established and has a weak ability to
intervene in large parts of the country, especially rural areas. This power vacuum was
filled in the colonial era by co-opting the local authorities through a system of ‘indirect
rule’ (Mamdani, 1996a). This explains the presence of traditional authorities (tribal
leaders, chieftains, réguios, etc.) and their subordinates,” whose authority, in the
countryside and often in periurban areas, is legitimately recognized. Since the colonial
period, therefore, traditional authorities have been a subaltern power, a form of
subordinate power by which a subordinated people were ruled. Being a subordinate
power, their ability to resist the interference of the dominant powers was limited.
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1. The Traditional Authorities in a Postcolonial Context

In the post-independence era, the attempt by the Frelimo government to institute a
modern state free from any ties to the colonial state led to the distancing of the
traditional authorities as local administrative bodies. Their formal ban resulted in the
need to create new local organizations, such as the grupos dinamizadores.’ However, as
some of the case studies show, the hostile politics of Frelimo were felt more strongly
in the urban areas or areas close to the centers of power, whete the state was more
firmly established. This explains the fact that traditional authorities (and the other
bodies of local power)* managed to keep functioning on the margins of official
discourses and practices, by developing their own mechanisms for social reproduction.
If the opposition of the Frelimo government toward traditional authorities had already
weakened the penetration of the state into the rural communities, the civil war made
its presence militarily unviable. Another structuring factor of the armed conflict was
the party affiliations of the traditional authorities (Geffray and Pederson, 1986: 316-
318; Clarence-Smith, 1989).>

The non-acceptance, from below, of a state structure mirroring the colonial one,
together with the ongoing persistence of traditional authorities in the political
landscape, led to increased resistance and opposition — on the part of community
members — to the excesses of power demonstrated by the new ‘modern’ leadership in
the country (Geffray, 1990; Lundin, 1998; Dinerman, 1999). This fact, combined
with the state’s docile compliance with neo-liberal impositions from the mid-1980s
onwards, fuelled the process by which the traditional became a way of claiming an
alternative modernity.

During our fieldwork® we identified the presence of a complex blend of local
ancestral authorities and those imposed by the colonial state (tribal headmen, ‘elders’,
régilos), which has produced an intricate fabric with distinct cross-threads in terms of
actors, functions, etc. In terms of cooperation with the political-administrative local
state, the present situation is extraordinarily heterogeneous. Some authorities
collaborate constructively with local state administrative structures, as is the case with
the Luis and Mafambisse 7égulados (both in the Sofala province) and the Cumbana
régnlado, in the Inhambane province.

At the same time, there are 7égu/os who have stopped working and await institutional
‘integration’, ze. from above. This was the case of the régulo Salgado (Tete city) and
cabo de terra Jorge in the Zavala district of Inhambane. Others functioned almost
‘independently’ of the official administrative structures, cither because they did not
exist or because they felt themselves in competition with them (as was the case with
some of the 7égulados in the district of Matutuine, in the extreme south of Mozambique,
ot the régulo Zintambila in the province of Tete).

Since the early 1990s, the Frelimo government has been trying to neutralize the
hostility of traditional authorities,® co-opting them by granting them some kind of
subordinate recognition and participation in local administration, both in rural and
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periurban areas.” This process was most evident in Decree no. 15/2000, which
recognized local community authorities.

The same political party that once banned all traditional authorities, rituals and
beliefs under the auspices of ‘anti obscurantist’ socialist modernization reintroduced
the possibility of incorporating — as legitimate, decentralized local government —
those same ‘traditional’ chiefs once held to be the instruments of the colonial State.
In fact, according to Article 1 of this Decree, “community authorities are understood
to be the traditional chiefs, the neighborhood or village secretaries and the other
legitimate leaders recognized as such by their respective communities or social groups”.
At the same time, this prepared the way for a broader understanding of the figure of
the local, community leader.'” Prompted by the Mozambican Ministry of State
Administration, a two-stage process has taken place: initial recognition — by local
communities — of their local leaders, followed by official recognition — by the state —
of these leaders. By mid-2003 this process had resulted in more than 13,500 legitimately
identified leaders from rural and urban communities. Of these, about one and a half
thousand (roughly 10.7%) had by then been recognized by the state as official
community leaders."

2. The Traditional Authorities in Action

In the cases analyzed it can be seen that, in terms of customary law, traditional
authorities act mainly to prevent conflicts from emerging, whilst the object of modern
state law is to resolve situations of open dispute.

As dispute resolution mechanisms, traditional authorities are particularly important
in issues involving access to land, the family (including adultery and, in some cases,
divorce), debt, bodily harm, damage to property, health/sickness, witchcraft and petty
theft —in fact, a very broad range of issues (Alexander, 1994; Carrilho, 1995; Cuahela,
1996; Dinerman, 1999). In all these matters the traditional authorities are the key
node in a network of institutions that may include the district or even the provincial
courts, the police and the local political and administrative agencies. Sometimes they
are the first ones sought out by the parties, at other times they function as appeal
institutions, and in yet other cases they provide advice or evidence in cases being dealt
with by other institutions.

As mentioned above, the sample we used shows the extreme heterogeneity of
current proceedings, although it is possible to detect some common aspects (Meneses
et al., 2003).

In terms of ‘traditional justice’, it can be seen that the régu/o does not function as
the lower instance in the resolution of conflicts.!* Cases are normally brought before
subordinates (cabos de terra, tinduna, etc.) and are only sent to the 7égulo if the latter are
incapable of dealing with them.

From the cases studied, we observed that one of the great strengths of the justice
provided by traditional authorities is its immediate, public, collective, face-to-face,
and relatively transparent character.
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The hearings normally take place in the house of the traditional authority” or
neat it, on the porch or in the garden. The frequency of these hearings varies. Certain
days might be selected for the hearing, or hearings might occur when people solicit
the help of the régulo to solve a difficult and unexpected situation. In the cases we
observed, most of the #égulos tended to hold the hearings on the weekends, particulatly
on Sundays. Conflict resolution is dominated by rhetoric and orality, as in the
community courts. Additionally, like the community coutts, the language used is, by
and large, the local language of the parties involved and there is no need for interpreters.
The participation of the régulo and his associates is essential. The 7égi/o (and occasionally
the madoda —his counselors) sit at a raised table. The parties are seated below;, either in
front or to the side of them. The audience sits on benches or mats. The 7égu/o leads
the hearing, After the session has been opened, the person leveling the complaint and
the person accused normally make their case. Because the sessions are open to the
public, members of the audience are usually invited to participate by presenting their
explanations of the problem. This is a very important part of the process of conflict
resolution and adults are, in fact, allowed to question witnesses and give their opinion
on the case.

The régulo’s counselors also offer their appraisal of the conflict. In the regions
surveyed, no example was found of a woman being a réoulo. However, among the
counselors of the 7égulo there are normally one or two women and a significant number
of women ate also traditional healers.

When the case involves accusations of witchcraft, the opinions of the madodas
pertaining to the decision to appeal to healers or to Ametramo,'* the Mozambican
Association of Traditional Healers, are important.”® At times the healers intervene
and give a deposition.

After hearing and considering the problem, the régulo deliberates. In most cases,
he attempts to obtain acceptance of the sentence from both sides in order to maintain
the social equilibrium.

The main forms of sentencing, when that is the case, translate into fines, community
service ot physical punishment (for example, head shaving and chambocadas — a beating
with a wooden stick). Despite being forbidden by law, corporal punishment still seems
to be practiced. Several 7égulos expressed a nostalgia for these sanctions: “in the old
days the authority could take action. The person was tied up and beaten. Now the
authority can’t beat people any more”.'® In the case of the régulado Luis (Sofala
province), there was a cell in his headquarters. In Inhambane we also saw that
sentencing involving physical punishment still exists, although usually the sentence
also mentions the fact that the punishment can be replaced by a fine.

Case records are also variable. As this is an environment in which rhetoric
predominates, we only observed one case where the sentences and the agreements
reached were recorded in writing (régulo Luis, in Beira city). Although some #égulos
claimed that they lacked utensils (as in the community courts), it was clear that many
did not know how to read or write. In some cases the notifications were written.
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When the chieftains handed them out, they also explained the contents orally to the
parties concerned; in other cases notification was only given orally.

All the traditional authorities levied taxes for their services. Howevert, the amounts
were extremely vatiable, a fact which was confirmed by some 74gu/os.

The language of the hearings is vernacular and the national languages are mainly
used. Portuguese seems to be used only rarely, although it is the official language of
the country.

Throughout our research we found evidence that relations between the community
courts and the traditional authorities in the same geographical location were sometimes
conflictual and sometimes collaborative. The social division of labor usually ends up
determining a certain ‘specialization’ for each of the entities, with traditional chiefs
solely responsible for accusations of witchcraft and complex extended family issues
and community courts solely left in charge of petty crime, whilst both share litigation
linked to the demarcation of land and family conflicts.

The typology of these cases and the process of reaching a decision, based mainly
on mediation and the reconciliation of the parties, are very similar. From what we
could observe there seems to be a tendency toward compensation. Although in
neighboring countries ‘traditional justice’ is normally described as being very ‘cheap’,
this is not the case in Mozambique. Fines and the justice tax applied by traditional
authorities tended to be higher than those in the community courts.

Relationships with other Institutions

In the field of conflict resolution, the relationships between traditional authorities
and other local authorities are quite complex and not always free from conflicts or
tensions. Forms of cooperation also exist: many régulos send divorce cases to the
community courts and serious crimes — such as homicide — are sent to the police. In
other situations, cases are presented to the grupos dinamizadores and the other community
structures which compete and collaborate both with the community courts and the
traditional bodies whenever conflicts break out.”

Although they have not been studied in detail in this research, mention should be
made of the role of traditional medical practitioners as entities for resolving conflicts.
In fact, countless cases are sent, both by the traditional authorities and the community
courts, to Ametramo, especially those involving the identification of the guilty parties
in cases of witchcraft. The #nydnga (traditional healers) play a key role in producing
proof in these cases, as they are central to the identification of the guilty party. They
therefore constitute another entity within the set of traditional authorities which should
be studied more closely in future.'®

The power discourse relating to traditional authorities is currently extremely
controversial in the country. Many of the 7égu/os complain that there is no consultation
on who should become the 7égulo of a particular area, or if there is, this often involves
people who do not represent the community (although this is covered by the above-
mentioned Dectree no. 15/2000). It is essential that conditions be granted to the
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traditional authorities to enable them to decide on these issues as they see fit and be
able to do this independently of any political, or any other, tuletage.

Political Parties and Traditional Authorities

Within the main political parties, positions on the traditional authorities are also unclear.
Opinions waver between a minimalist concept (which sees traditional authorities as a
reactionary institution, enclosed within anti-democratic practices and barely represented
in the local community) and a maximalist concept (which recognizes the specific
nature of the traditional authorities as an expression of a social and religious power
that transmits ancestral protection and rightly favors them over other local
organizations).

This brings us back to the discussion on the party affiliations of the traditional
authorities. Although they are normally identified with Renamo, this is not always the
case, as with the régu/o Phata, in Inhambane province, for example.

During the presidential and parliamentary election campaigns of 1999, both
Renamo and Frelimo attempted to invoke the ‘traditional authorities’ and traditional
values in their campaigns. A case in point was the political struggle between Frelimo
and Renamo for control of the influential 7égulo Luis in Beira city. Both parties
attempted to convince him to support their campaigns, but 7égu/o Luis himself wavered
to and fro. Nevertheless, the struggle triggered a dispute for the succession in which
his nephew proclaimed himself the new régulo, and a clear supporter of Renamo, after
his uncle finally refused to take sides. The struggle for the succession was only settled
after the elections were over and 7égu/o Luis is still in power in Bairro Manga-Loforte,
in the city of Beira (2004). The current trend in politics at the national level of involving
local and regional traditional authorities such as 7égu/o Luis imbues tradition locally
with a renewed ambivalence detived from (or at least strengthened by) national political
practices. The move by both Renamo and Frelimo into the domains of tradition
creates a tension between, on the one hand, the political reframing of and call to
tradition, and the local situation in relation to development practices on the other.

In terms of the resolution of conflicts, however, and faced with the complexity
of the structures surrounding the struggle for power, it is worth emphasizing that
fieldwork observations showed that positions can nevertheless be broken down, with
traditional authorities being more inclined toward Renamo and the community courts
while leading local groups ate the favored arenas for Frelimo activity. In any case, the
competition for power and the superimposition of the sphetres of intervention of
the different structures involved in the resolution of litigation are well known, since
“peaple don't know how to resolve conflicts. Nobody’s role is clearly defined’, as many of the
interviewees affirmed.

The struggle for recognition of the multicultural political and legal landscape that
exists in Mozambique has led to recognition, in the new Constitution (2004), of the
vatious normative and conflict resolution systems that coexist in Mozambique (as
long as they do not contradict its values and fundamental principles — Article 4).
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Together with recognition of traditional authorities (Article 118), this represents a
significant departure from carlier ideas on the nature of the Mozambican state.

Conclusion

The framework of justices in Mozambique consists of a series of institutions whose
work depends on the fluidity of the interaction between them. The better defined
their respective roles are, the better they can carry out the functions attributed to
them by society in general and by local communities in particular, the more efficient
their performance will be and the more fully citizens’ rights will materialize and the
state’s interests be realized. In fact, although official discourse does not recognize
them, the 7égulos and other instances of traditional leadership very often operate in
close cooperation with the state. Many régulos are called upon to intervene in vaccination
campaigns, civic education, etc.

The path of the vatious cases analyzed in our research demonstrates a simultancous
recourse to diverse mechanisms for the resolution of litigation, forming a complex
network. This means that all are necessary, since their common denominator is offering
perspectives for solving and/or preventing problems. They are proof that legal
hybridization has been developing in Mozambique for a long time. It is a hybridization
that accepts, inclusively, the official, modern, legal model and even makes room for
its work. Seen from this perspective, the vitality of the types of justice into which
traditional authorities are integrated is the mirror image of the difficulties of official
justice, which seems unable to achieve its objectives.

Traditional authorities manipulate certain ‘traditional’ aspects as legitimizing marks
of their authority while also using ‘modern’ elements — such as the political parties —
to consolidate their power. It is this subtle dialectical relationship between tradition
and modernity that animates traditional authorities and allows them to develop. Rather
than personifying the fixedness of an imagined past rewritten in the present, this
landscape of justices is the symbol of another modernity which is eminently complex
and calls for further study.

Extending the community’s participation in the resolution of its problems is one
of the requirements of the process of democratization taking place in the country. It
is vital to make the constitutional principles and administrative organization of the
state compatible with the models of action, cultural presuppositions and normative
structures of the traditional authorities.

Today, an ongoing legal reform is taking place in this complex, and even conflicting
context. It recognizes a myriad of ways of settling informal disputes encompassing a
large percentage of the country’s population. Legal projects should seek to provide
an integrating framework for these conflict resolution mechanisms, given that the
absence of rules has negative implications, as this chapter has aimed to show.

Notes

1 The issue of traditional authorities is also analysed in chapters 1 and 3.
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Although the most common term is régulo (chieftain), the local expressions are
extremely varied: for example, zwene in the Amakhuwa regions, nyakwawa in the
provinces of Manica and Sofala, samasuwa in Zambézia, hosi for the Machangana,
etc.

See note 34 in chapter 1.

In this research, local notables, such as traditional healers, local religious authorities,
heads of lineages or heads of production, are understood as part of the concept
of ‘local, traditional authorities’, despite the fact that their political importance
seems to be less visible.

In this regard, the plasticity of the traditional authorities is eloquently illustrated
by the institutional innovation of the régulo of Mafambisse (Sofala province) during
the civil war. During the coutse of the war, the régulo’s territory was torn apart by
the conflict between Frelimo and Renamo. In order to preserve the traditional
leadership in the zone, the territory was divided into two zones. The zone under
the control of Renamo continued to ruled by the titular régulo, Manuel Dique
Mafambisse, who came from a prestigious family. In the zone under government
control, traditional authority was represented by the then local political leadet,
José Dique Mafambisse, the younger brother of the titular régu/o.

Field wotk for the first research project took place from 1997 to 2000.
Complementary information from the second research project (since 2003) is
also provided.

This climate of cooperation amoug the members of this web of legal and
administrative entities does not prevent those intervening from remembering past
grievances and from voicing them when deemed appropriate. Régulos and other
notables were intimidated and humiliated by former subjects who came to occupy
party secretary positions within Frelimo, or by other higher level state and party
authortities (Geffray, 1990). During interviews several traditional authorities (régulos,
healers, etc.) referred to the persecution they had suffered for political reasons
and the climate of animosity towards them. As a result, many were arrested or
even deported to the northern provinces during the infamous Operagio Producao in
the eatly 1980s, to be ‘re-educated through labor action’ in order to become ‘new
human beings’ (Meneses ¢# al., 2003).

See chapter 1. One must also be aware of the fact that the position of the main
political parties toward the customary remains undefined. While traditional
institutions were normally identified with the Renamo, nowadays this is not the
case. For example, Frelimo and Renamo seem to share a common perspective of
fear in relation to witchcraft, which results in non-recognition as part of the state
system. Both parties resent the role of this leadership, since traditional authorities
may stand in the way of their plan to enhance centralized political action.

9 What is particular to Mozambique is that these authorities are present both in rural
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and periurban contexts. In some areas covered by our field work, even in areas
close to the urban centres — such as Jangamo and Inhambane (régulos Patha and
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Nhampossa), Beira city (régulo Luis) and Dondo in Sofala province (régulo
Mafambisse) — the traditional chiefs contacted were extremely active, cither in
collaboration with the political-administrative authorities or with their knowledge
and agreement. See also note 18 in chapter 1.

10 Because they are not recognized as part of the state, however, these community

11

authorities are not entitled to salaries paid by the state. Instead, the state allows
them to retain up to 5% of the taxes collected by them from members of the
community, as a means of supporting their activities.

The local authorities elected/chosen by communities include not only régulos and
other #aditional structures, but also neighborhood or village secretaries (Z.e., the
former grupo dinamizador secretaries, the remains of a power structure introduced
by Frelimo after independence to replace the customary institutions — Chichava,
1999). Today, due to their reputation for wise counsel, they are elected through a
process whereby they compete with other local institutions. A very small proportion
of these recognized leaders are women. After returning to the field in mid 2004,
we observed that in several districts the process of recognition of these authorities
had been fully implemented. Before then, however, no leaders from urban or
periurban settings had been officially recognized. The leaders — upon formal
recognition — have received national flags and personal badges.

12 Although the régulo and his counselors stand at the apex, various other assistants

13

help him on a daily basis. In southern Mozambique, for example, in each area of
the chiefdom there is usually a cabo de terra (nduna). He hears cases, solves problems,
etc. and reports directly to the 7éoulo. Several tinduna are also part of the régulo’s
council. Some people bring their problems directly to traditional counselors, who
may intervene initially in a conflict in order to solve community problems.

Le. the 7égulo, cabo de terra, etc.

14 Associacao Mocambicana de Médicos Tradicionais, in Portuguese.

15

16
17
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The power of the nydnga (traditional healer) lies in his or her ability to identify
existing social tensions, contradictions, and areas of distrust, as well as possible
anti-social hostilities that may manifest themselves as sickness, bad luck, or even
death in the community (Meneses, 2004). The process of identifying the
witchdoctor, locating the agent of evil and making him or her confess to their
actions, is also the process by which the witchdoctors are cleansed of the burden
of evil, thereby paving the way for the restoration of stability and good health in
the community. Even in the revolutionary period the popular courts would often
turn to traditional healers to solve cases involving accusations of witchcraft.
Interview with the 7égulo Phata, Inhambane province.

Ministetial Decree no. 107-A/2000 defines the interaction between community
courts and the community chiefs. Article 5(b) outlines one of the tasks of these
authorities as “interaction with the community courts, wherever they exist, in the
resolution of minor conflicts of a civil nature, based upon local habits and
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costumes, within the limits established by law”, cleatly recognizing the existence
of a complex network of interaction in local administrative areas.

18 Ametramo also has a fairly hierarchical structure, mirroring the pyramid of formal
justice. Cases addressed to Ametramo can go to appeal from a local’ to a ‘higher’
level (the district or provincial structure of the association), by requesting other
more expetienced and knowledgeable #nyanga to ‘re-evaluate’ the case.
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Solidarity Networks as Entities
for Resolving Conflicts

Teresa Cruz e Silva

Introduction: Neighborhood Networks at Mafala (Maputo City)

The successive crises and transitions which marked the 1980s and 1990s in
Mozambique played a significant role in the process that brought about the weakening
of the state. The state’s inability to supply basic services to the population (Santos,
1998b: 11) meant that part of this social management was transferred to “civil society,”
which has begun to exercise many functions linked to the production of economic
and social well-being — through non-governmental organizations (NGOs), associations
and a variety of solidarity networks originating out of the networks of primary
relationships (family and neighbors, professional, ethnic and friendship groups, etc.)
existing in society (Nunes, 1995: 10-11). It was the weakness of the state, rather than
its authoritarian power, that undermined its authority, and it was its absence and
inability to produce basic services that led to an increase in alternative forms of
social management.

The ‘network approach’ was used successfully for several decades to analyze urban
social phenomena. Nowadays it is applied to the study of wider phenomena, such as
situations of conflict, political power or even the analysis of problems such as hunger,
vulnerability and poverty, as it improves understanding of the different types of
existing strategies, particularly the aid networks developed to deal with these problems
(Loforte, 1996; Andrade ef al., 1998; Ministry of Planning and Finance, 1998).

In Mozambique, whete a process of urbanization marked by a large country-to-
city migratory flow can be witnessed, the social relations created within society are
vital, since they generate mechanisms that can deal with daily life and develop strategies
over a longer petiod of time. The impact of social urban space on the structuring of
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social bonds between people in relation to the economic, social and political situation
that has characterized Mozambique during recent decades is not easy to measure. 1f,
on the one hand, it is not possible to ignore the fact that many of the norms relating
to a rural environment have been transferred and adapted to an urban context (and
are relevant for an understanding of the systems of rights and obligations which are
part of many of these urban groups, in which ‘customary norms’ continue to offer a
certain security in the process of social relations), on the other hand we can also
encounter cases in which these various survival strategies have been redefined. This
not only reinforces ‘customary norms’, but also recreates new relationships based on
solidarity, in which, for example, neighborhood relationships begin to play an essential
role in developing bonds of solidarity and mutual help.

The networks constitute a social capital which may be defined in terms of the
reciprocal relationships existing in society, based on social bonds in which factors
such as the sex, age, religion and social position of their members define hierarchies
and power relationships, and in which existing norms and relationships of trust, aid,
cooperation and coordination work to the benefit of all (Loforte, 1996; Andrade ez
al., 1998).

The study of alternative forms of social management involving the use of the
network approach, in the context in which we propose to analyze such forms,
necessarily entails using and working with concepts such as family and parenthood,'
due to the essential role which cooperative relations established through the family
represent in the construction and reconstruction of solidarity networks. Thus, while
it is not our intention to analyze the various forms of theoretical approach which can
be applied to the concept of family, we cannot ignore the fact that it represents a
privileged space for the social construction of reality, in which, through the relationship
between its members, socialization is produced (Saraceno, 1997), and in which relational
dimensions (relationships of a family nature, affectivity or affinity), spatial dimensions
(expressed as cohabitation) and economic dimensions (the common budget) all play
an essential role in defining the strategies of the amakbuwa’ in the Bairro da Mafalala
(Mafalala neighborhood),® even if we consider that the applicability of these
relationships may vaty, according to the complexities that characterize the country

(Andrade ez al,, 1998).

1. Social Management and Its Alternatives in an Urban Context

Using the case study of the Mafalala neighborhood in the city of Maputo, we proposed
to identify the role played by solidarity networks in the resolution of litigation, within
a situation of legal plurality such as the existence of community courts and traditional
authorities. It is necessary to extend the vision of the administration of justice in
Mozambique, in this case with specific reference to the utban forms of informal
conflict management.
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Actors and Networks

Starting with the option of working in an urban environment, the study of Mafalala,
a community mainly composed of a Muslim population of mwakbuwa origin, enabled
us to identify a privileged socio-cultural space in which the dynamics of solidarity
networks could be understood. Since in the analysis of networks we are always
confronted with contexts and social processes which can change at any moment, this
case study makes visible the effects of the economic and social policies introduced in
the country over the last two decades, as well as the alternatives used by this community
to face situations of need produced by the fact that the state is not able to offer a
number of basic services. In the process of establishing alternative strategies to deal
with existing needs and access to basic services, the study identified: i) a set of primary
solidarity networks (parenthood, co-residence, neighborhood and religion) that
members appealed to in order to receive material or extra-economic support in
situations of crisis; ii) societies and mutual aid groups of an informal nature (funeral
societies, savings and mutual aid groups as well as women’s committees); iii) formal
associations with recreational and supportive aims, which functioned as resoutces in
cases of need.

Social control and Mechanisms of Conflict Resolution

The informal systems of social control, which normally include mechanisms for the
resolution of litigation, are therefore managed within the various networks which we
have identified, functioning as first or second instances, according to each individual
case. Working as mediators, members of these networks use rhetoric to persuade the
different parties involved in disputes, since their authority is restricted to the power to
arbitrate conferred upon them by the parties involved. The most frequent types of
disputes include marital conflicts, conflicts between parents and children and conflicts
between neighbors. Although these may be considered exceptions, the research team
also observed that cases such as crime, robbery and commercial types of litigation
were also submitted to arbitration through these networks, without the intervention
of state justice, and also involved the use of persuasion. The Mafalala study showed
that most litigation rarely leaves the community area, where it is settled, and is only
rarely resolved by other bodies, such as the police or the courts. Cases involving some
types of economic conflict and disputes over property ot the custody of children are
normally reserved for the latter institutions and only after the parents and the religious
community have been consulted. We are looking at a situation in which legal demand
is preferentially met through informal mechanisms, not just for economic and social
reasons but also due to the cultural weight of Islam.

Notes

1 Seen as relationships based on solidarity and reciprocity.
2 A matriarchal society from northern Mozambique.
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3 Because Maputo city holds the statute of a province, it is divided into several
municipal districts, mirroring the overall administrative division of the country.
Each of the municipal districts (five in all) is divided into neighborhoods. Mafalala
is part of Municipal District 3. For further details see also note 18 in chapter 1.
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Customary Land Systems
and the New Land Law (1997):
An Epistemological Note

José Guilherme Negrio

Introduction

In Mozambique and else where in Africa, for the poor peasants — who constitute the
vast majority of the population — the land is the only certainty of continuity they
have at their disposal.' It is on the land that they produce the food they eat and the
few surpluses or industrial cultures they are able to get, on it they converse with the
spitits of their ancestors, on it they find wood and stakes to build their houses, on it
they allow the cattle to graze and they look for healing herbs, on it they identify
themselves with the origin of life which is carried by the waters of the rivers. The
land is the heritage of the family, the lineage and the community; their ability to resist
outside intrusions resides in the sustainability of the use of the land in the fight
against poverty and for the increase of wealth.

Therefore, the land is inseparable from work, human capacity and capital. Empirical
evidence showed that among rural families” the land used for vatious types of
consumption could not be perfectly replaced by the land geared for the market; in
addition, the market does not work exclusively through the convertibility of assets
into capital, but also through the convertibility of the latter and the social obligations
networks. In other words, there ate social relationships that are based on the land. In
this way, the function of distribution on the land is intrinsically connected to the
functions of production and consumption, and of these with the rural family. The
rural family’s function of consumption corresponds to the access to land; the function
of production is equivalent to the secutity of possession; and the distribution function
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is related to the division of the land in function of the multiplicity of networks which
are established by means of blood ties, marriage and inheritance.” Thus, for them,
above any other interest group, the maintenance of inter-generational returns in the
use of resources is of paramount importance, because it is essential for their
reproduction.

1. The Customary Law Systems in Mozambique

In any one of the existing customary law systems relating to land in Mozambique —
the system of preferential marriage, entrusted territory, stability of nuclear descendents,
security over three generations and group dependency (Negrao, 2003: 230-251) —
enormous adaptability can be seen in relation to the social and legal changes that
have taken place throughout history, in which communities have no direct decision-
making powets but of which they are an integral part. The versatility of these customary
law systems can also be seen in relation to the interactions, whether complementary
ot opposing, established at the heart of communities.

If it is true that diachronic adaptability and synchronic versatility are two
characteristics of the customary law system existing in Mozambique, the same cannot
be said of the legal practice of written law.* With about 80% of all land use managed
by customary structures, however, during and since the post-war resettlement period,
it made sense to give these systems legitimacy under Mozambican law.

2. The Land Law and the Legal Structures of Mozambique

Not infrequently, judges in the district and provincial courts have been seen refusing
to apply the new Land Law in disputed cases (eg. in relation to rights of occupation),
while the judges of community courts and traditional and community authorities do
so without having received any specific training for that purpose. In addition to personal
reasons (ignorance of the law, parallel interests, etc.) in the appointed judicial judges’
non-application of the new Land Law, what is at issue is the link between the oral and
the written in legal concepts and practice. Written law, as it exists, is based on a
philosophy of science wherein deductive logic is the only vehicle for thought worthy
of consideration (Sayer, 1992). Just as deductive logic, so too oral law (like all rhetoric)
has ‘non-logical thinking’ as an integral part of its practice. While formal logic deals
with the inferences and implications between premises and conclusion as the reasoning
behind truth, the ‘non-logic’ of customary law deals with the establishment of premises,
the criteria adopted for their selection, the methods employed for gathering them and
the relationship between facts and forms of abstraction on the route toward
rationalizing opinion.

The new Land Law’s incorporation of non-codified customary systems into formal
law to be applied by any court is the first sign of an epistemological rupture in legal
science in Mozambique.® The shift from a rupture to an epistemological cut in legal
practice depends on each and every one of us in the coming years.®
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This incorporation of customary law systems has had implications on the
production of legal science. Gradually, everywhere, the method of production of
knowledge relating to the land problem in Mozambique has been successively
questioned. In their analytical as well as their normative and political discourse,
conventional theories on the rural world and its development are less and less accurate
in their predictions of what will happen when various kinds of options are adopted.
Whenever the accuracy of the prediction of a scientific theory (or set of theories)
begins to decline, there is nothing more to do but return to empirical evidence to
redefine presuppositions and build a new theory. This is what currently can be seen in
Mozambique, as this book illustrates.

Analytical and normative discourse were both questioned when the Land Law
began to be implemented at a national level. For the first time, professionals and
scholars from a wide variety of scientific and technological areas wete called upon to
take part in seminars, promote debates and write articles on questions such as what a
rural community is, which models of community management of resources exist,
how women’s rights to land can be ensured in the context of customary law systems,
which spatial options should be followed and how the emergence of group dynamics
should be facilitated within the context of the dissemination of the new Land Law.”

Rural sociology questioned the approaches to social space and causality, as it was
forced to ponder the notion of local community. The classic search for the internal
dynamics of a cohesive social space gave way to the identification of interactions
between social areas. The mono-causal explanation of an economic, technological or
political nature so much in vogue in African academic circles evolved, out of the
Aristotelian dualities taught in the universities, into the multi-causalities of a dialectical
nature which orality imposes by not recognizing the primacy of the conceptual
definition over the construction of the notion revealed in the self-defining act of the
community.

Time and space emerge once again in an analysis of the modernist discourse
which presupposes that the traditional is equal to the primitive and that modern
equals civilized. Post-modernism re-questions cultural identities in the community
management of natural resources, and wavers between renunciation of the
traditionalism of local cultures (which, as such, ate the object of political and economic
bottom-up autonomy) and affirmation of the symbolic nature represented through
discourse (which, as such, is the object of decentralization ruled by constitutional
principles and party interests).

Conclusion

The options available in planning the use of land confront each other and range from
a technical vision of registered law, in the form of a land deed, as the only means of
guaranteeing property rights (and, as such, in attracting investment), to the
interpretation of the acceptance of current models of use requiring only compliance
with the oral clause of the Land Law in order to recognize already acquired property
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rights (lowering the costs of the transaction) as a means of preventing conflict and
avoiding the rise of the ‘landless’.

Finally, the facilitation of the emergence and strengthening of local dynamics at
the community level soon comes up against the debate between representative
democracy, which the local government project implies, and participative democracy
in decision-making processes, in which power is exercised though interest groups and
not through urban political parties.

We are far from being able to speak of an epistemological break in the production
of science in Mozambique, but, without a doubt, the incorporation of customary law
systems into formal law has brought implications which indicate a rupture in the
monopoly of deductive logic in theoretical ideas.

Notes

1 The vast majority of the Mozambican population lives in rural areas (77%,
according to the 1997 Population Census).

2 By rural family we mean the smallest unit of production, consumption and
distribution of the African rural societies.

3 In Mozambique, about 90% of married people ate married according to customary
law.

4 For a discussion of the fabric of community justices in Mozambique, see chapters
10 and 11.

5 The law that established community courts (Law no. 4/92) was the law no. 19/97.
of 1 October first step toward the recognition of local norms and customs in the
legal, formal structure. However, it differs from the L.and Law in that, it (i) only
applies to community courts, and (ii) defends the principles that these norms and
customs should be mutually enriched, recognizing state law and the superior form
of law.

6 See Mondlane’s reflection (1997) on alternative means for resolving conflict, by
resorting to common law forms of mediation, conciliation and reconciliation of
parties.

7 Among the countless initiatives under way, one movement, called the Campanba
Terra (Land Campaign), has emerged as a catalyst. It was an initiative of civil
society, involving around 200 NGOs, churches of all denominations, associations,
cooperatives, public and private research institutions, and other civil society
organizations. The Land Campaign reflected civil society's contributions to secuting
the land tenure of rural populations, acting not only at the level of
conceptualization, but also in disseminating information among rural populations,
the private sector and state institutions. In less than two years, more than 15,0000
people voluntarily spread the text of the new Land Law through theatre, short
courses, cartoons, video cassettes, audio cassettes, music, newspapets, posters and
pamphlets, using 20 national languages.
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Conclusion

Boaventura de Sousa Santos,
Jodo Carlos Trindade and Maria Paula Meneses

In recent decades the interest generated throughout the world in the supremacy of
the law and the judicial system is a political phenomenon of the greatest importance.
Whether it is the product of internal dynamics or of high-intensity global pressures
or even — more than ever before — the product of a combination of internal dynamics
and global pressures, the reform movement is closely related to the emergence of a
new form of state, which can be characterized as a post-Welfare State (in the core,
developed countries) or a post-developmentalist state (in the peripheral and semi-
peripheral countries, as in the case of Mozambique). It is a state that intervenes very
little in the processes of social change, aims to be efficient and is dedicated to ensuring
regulation of an economic and social life essentially based on the market and the
private sector. This new model of development, which apparently enjoys a global
consensus — leaving open the question of how solid this consensus is — is based on
the idea that social change is no longer a political issue and that social inequality has
to be accepted as part of a process of development that is basically impelled by the
market. The supremacy of law and the primacy of the judicial system appear to be
the ideal instruments for a depoliticized concept of social change. At the same time,
representative democracy, stripped of its mechanisms for social redistribution, has
been promoted as the political regime which best guarantees the stability, manageability
and social legitimacy of the weak and efficient state and makes depoliticized capitalist
social change possible. The supremacy of law and the primacy of the courts are
converted into the main pillars of this political project, which we term low intensity
democracy.

This democratic project is doubly vulnerable. Firstly, the historical experience of
the core countries shows that democratic stability depends on a reduction in, or at
least, the non-aggravation of, social inequality. However, this has been increasing
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dramatically in recent decades. It is an open question when this increase will reach
breaking point — the point beyond which turmoil will replace democratic stability.
Secondly, the liberal democratic public sphere presupposes the existence of basic
rules which guarantee equality for all citizens and a reciprocal responsibility on the
part of the government in relation to them. However, in the neo-liberal model of
development, social agents have emerged who are so powerful that they control political
and economic activities and shape the laws or manage to alter them to suit their own
interests. The principle of equality can thus be subverted beyond that which is politically
tolerable. Moreover, at the same time that this model of development makes nation-
states more responsible to international agencies and multinational corporations, it
enables, or even forces, them to become increasingly less responsible to citizens. The
combination of these two tendencies can contribute towards transforming democratic
capitalist societies into shrinking islands of democratic public life afloat in a sea of
despotisms.

The petformance of the courts in peripheral and semi-petipheral countries depends,
in part, on the level of economic and social development, which affects their working
conditions in two main ways. On the one hand, the level of development affects the
type and level of social and, therefore, judicial types of litigation. A rural society
dominated by a subsistence economy does not generate the same type ot volume of
litigation as a heavily urbanized society with a developed economy. On the other
hand, due to political changes in the petipheral countties, the consolidation of civil
and political rights (or law) is embryonic but, nevertheless, supetior to that of economic
and social rights. This discrepancy is fundamental to an understanding of judicial
performance in these countries and the difficulties of the struggle for independence
from other powers.

The level of social and economic development alone does not explain the level
and type of performance of the courts, since countries with similar levels of
development reveal very distinctive judicial profiles. Attention must, therefore, be
paid to other factors, one of these — perhaps the most important — being the dominant
legal culture in the country, which is almost always articulated as a political culture.
Legal pluralism and the concomitant subject of the plurality of instances of conflict
resolution — the focus of this book — were the object of intense debate during the late
1980s, both in Africa and in other parts of the world.

The information available suggests that the propensity to initiate legal actions is
greater in some societies than in others and these variations may, at least in part, be
anchored culturally, since this propensity does not necessarily increase on a level with
economic development. If, in certain societies, individuals and otganizations demonstrate
a clear preference for consensual solutions, ot, at any rate, solutions obtained outside
the judiciaty, in others, the option of litigation is easily chosen. In addition to this, what
also vaties from country to country is the ability to adapt judicial supply to judicial
demand. When this ability is totally absent, judicial supply does not cease to act on
judicial demand. It continues to do so by discouraging it, thus increasing the discrepancy
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between potential demand and actual demand. In some countries, a fall in demand for
judicial protection in certain areas has no other justification than the lack of an incentive
for demand, due to the poor quality of supply.

Faced with the current crisis in modern legal systems, whose more obvious
symptoms are the slowness, inefficiency and lack of quality in access to justice and
administration of justice, one should ask whether the answers should not incorporate
a plurality of solutions — a combination of diverse dispute resolution mechanisms —
respecting the proportionality of means to achieve goals and the equity of citizens
with regard to their cultural differences. This process should be carried out bearing in
mind the promotion of citizens’ access to law and justice. In Mozambique, it would
be incongruous not to make use of the several means of non-formal conflict resolution
currently in place in society.

Our study has pointed out that the formal, official legal system in Mozambique is
only a part of the legal system in the country. Supranational laws also exert an influence
on its implementation, especially with regard to issues involving public law, including
legal institutions and the legal profession, just as much as ‘local’ laws continue to
influence the conduct of the majority of the Mozambican population. Indeed, our
study has shown that in the vast majority of situations, before resorting to the courts,
the parties involved in legal disputes try, whenever possible, to resolve matters through
the unofficial and more accessible, more informal and less culturally distant bodies
which ensure a satisfactory level of efficiency.

Community courts, in Mozambique, are a significant part in the whole system of
alternative mechanisms of conflict resolution. Our research has shown that these
courts, although suffering from a lack of human resources and other infrastructures,
represent a body that promotes access to the law and to justice that is widely legitimized
by Mozambican society.

In addition to the community courts, other informal institutions — for example, a
member of the family or a respected neighbor, the 7égulo (chieftain), a community
organization, association or club, or even a professional, who might be a lawyer, a
ptiest, a xéhé (Muslim priest), a social worker, a #ydnga (traditional healer), or a teacher,
are all potential third parties and can function efficiently as such, depending on various
factors. The choice has, above all, to do with the relationships between the parties in
dispute, the social area of the dispute, the levels of socialization of both parties, the
means of resolution and the means at their disposal to make the best possible choice.
Economic, social and cultural factors of various types converge in the choice of a
particular third party. Recourse to the judicial courts as the favored specialist entity
for the resolution of litigation in contemporary societies therefore occurs within a
range of vatious alternatives, to the extent that the lower court called upon to resolve
the litigation is, sociologically, almost always an appeals court, that is, a means which
is activated when all the other informal mechanisms used in the first attempt to resolve
the case have failed. This factor is crucial in understanding judicial performance,
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since it shows that this does not occur in a social void, nor does it signify a starting
point for the resolution of the disputes it is called upon to judge.

As this book illustrates, various legal orders and systems of justice are in existence
in Mozambique. Their complexity is based on the intense interpenetration or reciprocal
contamination existing between these different forms of law and justice. Therefore,
since the plurality of legal systems is so wide, it is difficult to analyze them all, and
some were not studied with the detail they require. In this book, we present what we
consider to be the most important outlines of the plurality of law in Mozambique.
We have grouped these into two categoties: internal legal pluralism, and community
justice and the traditional authorities. Internal legal pluralism defines a situation of
extreme heterogeneity within state law and therefore within political-administrative
state action and regulation. While internal legal pluralism occurs within official law
and justice, community justice and the traditional authorities work outside the official
domain. They are the conventional field of legal pluralism. Within this, we can
distinguish two main subfields: the community courts and the multicultural and multi-
ethnic systems of justice or, to be more precise, the so-called traditional authorities.

The community courts in Mozambique today are very complex entities for dealing
with the resolution of litigation and, as such, merit special attention in this research
project. They are a hybrid institution in terms of some of the previously mentioned
variable dichotomies. The community courts have taken up the human and institutional
legacy of the popular courts of the revolutionary period, but not the formal
organizational legacy, since, in contrast, they are not part of the legal system, nor are
they supported either technically or materially by the district courts, the official base
of the judicial system in the country. Under these circumstances, it is only to be
expected that there is a wide variety of models for the way in which community
courts operate. Lacking in human resoutces and all kinds of infrastructures, and in
competition with other mechanisms for resolving litigation — ranging from the police
to the local grupos dinamizadores and from the churches to the traditional authorities —
, the community courts are entrenched within themselves and dependent on local
skills for improvising, innovating and reproducing themselves, to the extent that there
is an almost chaotic dispersal of their opetrations. Thus, today, the community courts
form ‘a creative synthesis of Mozambican law’, except that they create this under very
precarious circumstances which, if not quickly corrected, will in the near future threaten
their very existence.

Amongst all the entities involved in community justice, the traditional authorities
and their law' have for a long time been the most significant. In our view, the greater
visibility of the traditional authorities is related to the weakness of the state in two
main ways: by its administrative inability and by the loss of the legitimacy of state
power. The identification of various debates centered on traditional authorities today
— Africanness and the politics of identity, the dual legitimacy of the power and
appropriation of the state, its specificity and its recognition — serve to reveal the
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broad context in which the role of these authorities is discussed, as a mechanism for
resolving litigation and as a pole for the creation and distribution of law and justice.

Therefore, our research comes out against the squandering of resources and
expetiences and in favor of capturing a wealth of legal resources that the developed
wortld is trying to reinvent.

The question of spreading the legal offer to the whole country does not only
depend on the human and financial resoutces (an obviously important issue) needed
to guarantee to all citizens access to the official legal system. These circumstances
have set the stage for the current debate on legal pluralism in Mozambique, a country
that formally recognized its existence in the 2004 Constitution. It is our opinion that
research, in association with the judicial system, must provide a forum in which the
vatious legal discourses and theories can identify themselves and communicate with
each other. The progressive and secure development of a genuine Mozambican legal
system requires it to be formed at the point where the best legal practices in the
country meet. This means giving due credit to African legal systems and African legal
thought as a source for ideas, norms and local practices. Legal pluralism does not
mean externally and clumsily trying to make state law more responsive by forcing it to
open its eyes to other legal orders, but rather a radical rethinking of the way in which
we perceive the law. This approach has laid the foundations for the current reform of
the judiciary, initiated in Mozambique in 2003 under the supervision of the Centre
for Legal and Judicial Training. The reform, seeking to address an understanding of
the legal system in Mozambique as it exists today —a dynamically developing, complex
system — combines research with the drafting of legislation.

The greatest challenge facing the legal system in Mozambique in the new millennium
is therefore the issue of the legal incorporation — in terms of future development —
of the components that will enable it to establish a truly unified legal system in the
country.

We are certain that our readers will eventually draw other conclusions from our
work that will form the basis of other proposals different from our own. Far from
considering this a problem, we feel it is one of the more pleasing rewards of our
work. If we have provoked a diversity of opinion and done so on the basis of reliable
knowledge, we shall have contributed toward deepening the democratic debate in
Mozambique. What better reward could there be?

Note

1 Traditional law, ancestral law, African customs and usage and common law are
some of the terms currently used to define this.
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